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UNITED STATES BANKRUPTCY COURT

SOUTHERN DISTRICT OF ALABAMA

*
IN RE: * CASE NO:

*
CHARLES K. BRELAND, JR. * 09-11139

*

Debtor * CHAPTER 11
*

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

ORDER

The Court, having considered the Application to Appear Pro Hac Vice of Victoria W.

Baudier, as special counsel for Charles K. Breland, Jr., Debtor in Possession, finds that said

Application should be granted.

IT IS THEREFORE ORDERED that Victoria W. Baudier shall be allowed to appear

before this Court as special counsel on behalf of Charles K. Breland, Jr., Debtor in Possession.

Dated:    June 6, 2012

Case 09-11139    Doc 636    Filed 06/06/12    Entered 06/06/12 14:24:22    Desc Main
 Document      Page 1 of 1
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IN THE UNITED STATES DISTRICT COURT i
tFOR THE SOUTHERN DISTRICT OF FLORIDA
!
I

Case No. 10-CV-14146-M OORE/LYNCH l
I
1UNITED STATES OF AMERICA

, I

Plaintiff,

v. 1
:

iDEBOM H CAM PA
, ET AL., j

i
Defendants. :

i
i/ 
I
I

lORDER GRANTING THE UNITED STATES' UNOPPOSED 
M OTION I

TO VACATE ORDER OF SALE I

lTHIS CAUSE 
came before the Court upon the United States' Unopposed Motion to Vat te

i
IOrder of Sale (ECF No

. 38). On Februaryz4, 2012, the Court entered the Order of Sale (ECF No. 77).
I

Prior to the sale of the real property located at 5155 St Andrews Island Dr
., Vero Beach, FL 32967 he

t.
çdsubjectpropert/lbythe IRS PropertyAppraisal and Liquidation Specialist, Deborah Campa ente ed

I
into a contract to sell the Subject Property. The United States approved the purchase price betw ' en

Campa and the buyer, and the sale closed on April 27, 2012. UPON CONSD ERATION of he

M otion, the pertinent portions of the Record, and being otherwise fully advised in the premises
, i is
!!

hereby

IORDERED Ar  ADJUDGED th
at the United States' Motion is GRANTED. It is furth r

IORD
ERED A'ND ADJUDGED that the Order of Sale (ECF No. 37) dated February 24, 2412

is vAcA-rso. i
(
l
1
I
5 ti 
!i 
!
!

i$1i
' j
i 1
!
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Z lday of June, 2012D0NE ANfl ORDERED in chambers at Miami, Florida, this

C

. M ICHAEL MOORE
TED STATES DISTRICT JUDGE

CC* A11 counsel of record
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UNITED STATES DISTRICT COURT FOR THE

SOUTHERN DISTRICT OF FLORIDA

M iami Division

Case Number: IOM C6OZ4O-CIV-M ARTINEZ-M CALILEY

POLENBERG COOPER, P.A., a Florida

professional association,

Plaintiff,

VS.

UNITED STATES OF AM ERICA,

Defendant.
/

FINAL ORDER OF DISM ISSAL W ITHOUT PREJUDICE AND

ORDER DENYING ALL PENDING M OTIONS AS M OOT

THIS MATTER is before the Court upon the parties' Stipulation of Dismissal (D.E. No.

13) . It is :

ADJUDGED that this action is DISMISSED without prejudice, with each part to bear

its own costs and fees. lt is also:

ADJUDGED that all pending motions in this case are DENIED as moot, and this case is

CLOSED.

RED in Chambers at Miami, Florida, this 5 day of June, 2012.DONE AND ORDE

JOSE E. ARTINEZ
UNITE TATES DISTRICT JUDGE

Copies provided to:
Magistrate Judge M cAliley

A11 Counsel of Record
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IN THE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF OREGON

In re

Lori D. Diaz,

Debtor-in-Possession.

)
)
)
)
)
)
)
)

Case No. 11-30383-elp11

ORDER EXTENDING "FINAL ORDER
AUTHORIZING USE OF CASH COLLATERAL
OF DEBTOR-IN-POSSESSION AND
GRANTING ADEQUATE PROTECTION"
(Sterling Savings Bank) (for the period 05/01/12
through 07/31/2012)

Based on Paragraph 2 of this Court's prior Order (Docket No. 57) authorizing

Debtor's use of the cash collateral of Sterling Savings Bank ("Secured Creditor") which

permits an extension of the use of Secured Creditor's cash collateral without further

motion or notice upon stipulation of Debtor and Secured Creditor, and based on the

stipulation of Debtor and counsel for Secured Creditor, endorsed hereon, it is

ORDERED that Debtor's right to use cash collateral is extended from May 1,

2012 nunc pro tunc through and including July 31, 2012 or the Effective Date of the

Debtor’s First Amended Plan of Reorganization, whichever is earlier, under the same

terms and conditions of this Court's Order authorizing Debtor's use of cash collateral

Page 1of 2 - ORDER EXTENDING "FINAL ORDER AUTHORIZING USE OF CASH COLLATERAL OF
DEBTOR-IN-POSSESSION AND GRANTING ADEQUATE PROTECTION" (Sterling Savings Bank) (for
the period 05/01/12 through 07/31/2012)

VANDEN BOS & CHAPMAN, LLP
Attorneys at Law

319 SW Washington Street, Suite 520
Portland, Oregon 97204-2690

(503) 241-4869

Below is an Order of the Court.

_______________________________________
ELIZABETH PERRIS

U.S. Bankruptcy Judge

U.S. BANKRUPTCY COURT
DISTRICT OF OREGON

F I L E D
June 07, 2012

Clerk, U.S. Bankruptcy Court
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entered February 8, 2011 (Docket No. 57) in accordance with the budget attached to

this Order marked Exhibit 1.

###

PRESENTED BY:

/s/Douglas R. Ricks for Robert J Vanden Bos
Robert J Vanden Bos OSB #78100
VANDEN BOS & CHAPMAN, LLP
319 S.W. Washington, Suite 520
Portland, Oregon  97204
Telephone:  (503) 241-4869
Fax: (503) 241-3731

Of Attorneys for Debtor-in-Possession

IT IS SO STIPULATED:

VANDEN BOS & CHAPMAN, LLP

By:/s/Douglas R. Ricks for Robert J Vanden Bos
    Robert J Vanden Bos, OSB #78100
    Of Attorneys for Debtor-in-Possession

WITHERSPOON KELLEY

By:/s/Christopher G. Varallo
     Christopher G. Varallo, OSB #060145
     Of Attorneys for Sterling Savings Bank

First Class Mail:

Lori D. Diaz
3491 SW Hillsboro Highway
Hillsboro, OR  97123

Christopher B. Varallo
422 W Riverside Avenue
#1100
Spokane, WA 99201

Electronic Mail:

The foregoing was served on all CM/ECF
participants through the Court's Case
Management/Electronic Case File system. 

Page 2of 2 - ORDER EXTENDING "FINAL ORDER AUTHORIZING USE OF CASH COLLATERAL OF
DEBTOR-IN-POSSESSION AND GRANTING ADEQUATE PROTECTION" (Sterling Savings Bank) (for
the period 05/01/12 through 07/31/2012)

VANDEN BOS & CHAPMAN, LLP
Attorneys at Law

319 SW Washington Street, Suite 520
Portland, Oregon 97204-2690

(503) 241-4869
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Lori Diaz Property
2011 Budget

STERLING SAVINGS BANK PROPERTIES
CUMMULATIVE 3 MONTH BUDGET - May 1 - July 31, 2012

Exhibit 1 5/22/2012

May June July Total
Total # of Properties 18 18 18
Total Scheduled Rents 23,216 23,216 23,216 46,432

Income
  Collection 179 179 179 358
  Damage Withholdings 416 416 416 832
  FED Fee Income 16 16 16 31
  Late Fee Income 127 127 127 253
  NSF Check Fee 7 7 7 15
  Pet Rent Income 480 480 480 960
  Rent Income (95% Occupancy) 21,978 21,978 21,978 43,956

Total Income 23,204 23,204 23,204 46,408

Expenses
  Advertising 49 49 49 98
  Appliances 148 148 148 296
  Carpet Cleaning 34 34 34 68
  Eviction Fees 40 40 40 80
  Flooring Repair 178 178 178 356
  HOA Dues 236 236 236 473
  Insurance 569 569 569 1,138
  Janitorial 43 43 43 86
  Mortgage Interest 10,893 10,893 10,893 21,785
  Landscaping 19 19 19 38
  Management Fee 1,612 1,612 1,612 3,223
  Maintenance Labor 1,478 1,478 1,478 2,957
  New Tenant Fee 230 230 230 460
  Painting 76 76 76 152
  Plumbing 36 36 36 71
  Property Taxes 4,092 4,092 4,092 8,184
  Repairs and Maintenance 894 894 894 1,787
  Utilities
    Electricity 28 28 28 57
    Garbage 22 22 22 45
    Natural Gas 67 67 67 133
    Sewer 48 48 48 96
    Water 18 18 18 36

Total Expenses 20,809 20,809 20,809 41,618

Net Income 2,395 2,395 2,395 4,790

* Debtor represents that the monthly income and expense figures do not 
fluxuate seasonally therefore this 4 month budget is based on identical 
repeating monthly budgets
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS

LUBBOCK DIVISION

TIMOTHY K. DOUGLASS, et al., 
)
)

Plaintiffs, )
)v. l
)

MARY ADAMS BEAKLEY, et al., 
)
)

Defendants. ) Civil Action No. 5:12-CV-038-C

ORDER

On this date, the Court considered:

(1) Plaintiffs' Motion to Prohibit Further Interference with Service or Other

Appropriate Procedural Process, filed March 9,2012;

(2) Receiver's Motion for Contempt Against Defendant John William Beakley, filed

March 9,2012;

(3) Plaintiffs' Emergency Motion for Contempt and Sanctions, filed April 4, 2012;

(4) Plaintiff Scott P. Douglass' Motion to Quash Subpoena and for Protective Order,

filed April ll,20l2; and

(5) Defendants' Motion for Attorney [sic] Fees and Costs Subject to Motion to

Dismiss, for Rule 11 Sanctions, filed April 12, 2012.

Plaintiffs' Motion to Prohibit Further Interference with Service or Other Appropriate

Procedural Process is DENIED.

Receiver's Motion for Contempt Against Defendant John William Beakley is DENIED.

Case 5:12-cv-00038-C   Document 155    Filed 06/06/12    Page 1 of 2   PageID 2753



Plaintiffs' Emergency Motion for Contempt and Sanctions is DENIED.

Plaintiff Scott P. Douglass' Motion to Quash Subpoena and for Protective Order is

DENIED as moot.

Defendants' Motion for Attorney [sic] Fees and Costs Subject to Motion to Dismiss, for

Rule 11 Sanctions is DENIED.

SO ORDERED"

'IDated this ]f 'day of June, 2012.

,CU
DST TES DISTRICT

Case 5:12-cv-00038-C   Document 155    Filed 06/06/12    Page 2 of 2   PageID 2754



IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS

LUBBOCK DIVISION

TIMOTHY K. DOUGLASS, et al., l
)

Plaintiffs, )
)v. 
1

)
MARY ADAMS BEAKLEY, et al., )

)
Defendants. ) Civil Action No. 5:12-CV-038-C

ORDER

On May 16,2012, the Court ordered the parties to show cause why the instant case should

not be transferred to the Dallas Division of the Northern District of Texas. In response, Plaintiffs

filed a brief arguing against transfer.r After considering the factual allegations of the complaint,

the record evidence, and the relevant factors regarding transfer of venue, the Court is of the

opinion that, for the convenience of the parties and witnesses, as well as in the interest ofjustice,

good cause exists to transfer the above-styled and -numbered cause to the Dallas Division of the

Northern District of Texas.

I. BACKGROUND

On March 1,2012, Plaintiffs, Sam Douglass, Timothy Douglass, Scott Douglass, and

Mark Douglass2 ("Plaintiffs"), filed the instant case alleging, inter alia, violations of federal

securities laws against individual Defendants John Beakley ("Beakley"), Mary Beakley, Meghan

rDefendants did not file a response. Therefore, Defendants are presumed not to be

opposed to transfer.

2Sam Douglass is the father of Timothy, Scott, and Mark Douglass.
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Beakley, David Beakley, Joel Beakley, Michael Beakley, and Amy Beakley ("Beakley

Defendants'o),3 along with over one hundred entity Defendants. The Court entered a temporary

restraining order, appointed a receiver, and has on multiple occasions received evidence, through

both live witness testimony and exhibits, in relation to Plaintiffs' motions to extend the

temporary restraining order and to convert the temporary restraining order into a preliminary

injunction. In the midst of the Court's taking of evidence on Plaintiffs' motion for a preliminary

injunction, the parties submitted and the Court signed an order that, with a few exceptions

primarily regarding the individual defendants, in effect extended the TRO into a preliminary

injunction and continued the receivership order.

Because the Court's inquiry is fact-intensive, the Court will discuss the particulars of the

case in greater detail in the analysis section below. Nevertheless, a general overview of the case

is as follows:

In 2001 Plaintiffs came into roughly $10 million as a result of a settlement from the death

of Sam Douglass's wife and the Douglass boys' mother. Plaintiffs invested the money with John

Beakley, who was a long-time friend and personal accountant of Plaintiffs. While Beakley

initially invested the money in stocks and similar instruments, he soon poured the money into

various entities of his creation, forming a complicated structure of interrelated financial

arrangements among the many entities.

In 201I Sam Douglass approached Beakley about getting a buyout of their investment. In

essence, the buyout never happened and Plaintiffs filed a state-court action against Beakley in

3John Beakley is married to Mary Beakley, and the two are the parents of David, Joel,

Michael, and Amy Beakley. Meghan Beakley is manied to Michael Beakley.
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Dallas County Court-at-Law in December 2011. Plaintiffs then filed the instant case on March l,

2012, alleging various federal securities violations as well as a multitude of state-law claims.

After Plaintiffs filed the instant case, Roundtable Corporation ("Roundtable"), a named

entity defendant, filed for bankruptcy in the Sherman Division of the Eastern District of Texas,

which holds court in Plano, Texas. Then, following Roundtable's bankruptcy filing, John

Beakley filed for bankruptcy in the Dallas Division of the Northern District of Texas. The Court

has severed both of these Defendants from the instant case in light of their bankruptcy filings.

II. STANDARI)

Change of venue is govemed by 28 U.S.C. $ 1404, which provides that "[flor the

convenience of parties and witnesses, in the interest ofjustice, a district court may transfer any

civil action to any other district court or division where it might have been brought." 28 U.S.C.

$ 1a0a(a). The court's inquiry into the propriety of transfer is two-pronged.

The first question in applying the provisions of $ A}a@) is whether the case could have

been brought in the proposed transferee district. In re Vollrswagen AG (Vollcswagen I),371 F.3d

201,203 (5th Cir. 2004). Then, if the transferee district is a proper venue, the court must weigh

several public and private factors relating to the current venue against the transferee venue. 1d.

No one factor is given dispositive weight. Id.

The private interest factors include (1) the relative ease ofaccess to sources ofproof; (2)

the availability of compulsory process to secure the attendance of witnesses; (3) the cost of

attendance for willing witnesses; and (a) all other practical problems that make trial of a case

easy, expeditious, and inexpensive. In re Volkswagen of Am., Inc. (Volkswagen II),545 F.3d

304,315 (5th Cir. 2008). The public interest factors include (l) the administrative difficulties

Case 5:12-cv-00038-C   Document 158    Filed 06/06/12    Page 3 of 10   PageID 2767



flowing from court congestion, (2) the local interest in having localized interests decided at

home, (3) the familiarity of the forum with the law that will govern the case, and (4) the

avoidance of unnecessary problems of conflict of laws in the application of forei gn law . Id.

III. ANALYSIS

A. The Case Could Huve Been Filed in Dallas

As an initial matter. the instant case could have been filed in the Dallas Division of the

Northern District of Texas. Plaintiffs do not dispute this fact. Therefore, the Court will continue

its analysis and weigh the public and private factors relevant to the transfer inquiry.

B. Privute Interest Factors

While speculation as to a number of relevant facts runs high, the facts of which the Court

is aware reveal that good cause exists to transfer the instant case to the Dallas Division of the

Northem District of Texas because it is clearly a more convenient venue.

I . The Relative Ease of Access to Sources of Proof

With John Bdakley and Roundtable now in bankruptcy, the posture of this case has

changed dramatically since it was filed, and the nature and location of the evidence Plaintiffs

might use to support their claims against the remaining Defendants are not readily apparent.

Plaintiffs argue that the majority of relevant documents and witnesses are probably located in

Lubbock because all of the entity Defendants maintain their principal places of business in

Lubbock. While Plaintiffs' argument is not only highly speculative, the evidence is also unclear
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as to whether every entity Defendant is actually headquartered in Lubbock.a Nevertheless, the

Court is of the opinion that this is not the proper inquiry.

A fair reading of Plaintiffs' complaint reveals that Plaintiffs' claims are in essence

directed at John Beakley and the Beakley Defendants for alleged misrepresentations and other

culpatory actions. Putting aside John Beakley, who is in bankruptcy, all of the Beakley

Defendants, who are presumably in possession of some type of evidence that may be relevant to

Plaintiffs' claims, are located in and around Dallas. Moreover, the Court has received evidence

that many of the potentially relevant corporate books and records are stored on servers located in

or near Dallas. And finally, more than 50,000 documents have been produced as a result of the

state-court action in Dallas County.s These documents are likely relevant to the instant case and

are presumably located in or near Dallas. Therefore, this factor weighs in favor of transfer.

2.The Availability of Compulsory Process to Secure the Attendance of Witnesses

Federal Rule of Civil Procedure a5OX2) allows a federal court to compel a witness's

attendance at a trial or hearing by subpoena; however, the court's subpoena power is limited to

those witnesses who live within the district or those who work or reside fewer than 100 miles

aPlaintiffs repeatedly refer to the 10O-plus entity Defendants that are supposedly
headquartered in Lubbock. Yet, Plaintiffs ignore the fact that most of the entities initially named
as Defendants-specifically, many of the Dairy Queens-supposedly have been rolled up into
Roundtable's bankruptcy. Therefore, the extent to which the location of these entities is relevant
to the Court's consideration is tenuous at best.

swhile some courts have held that documents that have been moved to a particular venue
in anticipation of a venue dispute should not be considered, see In re Hoffman-La Roche Inc.,
587 F.3d 1333, 1336-37 (Fed. Cir. 2009), the Court draws a distinction with regard to the
documents produced in the state-court action in Dallas County. Plaintiffs initiated the action in
Dallas County and requested production of the documents months before they filed the instant
case. Therefore, the location of these documents is a relevant and permissible consideration.
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from the issuing courthouse. See id. at316. Both Lubbock and Dallas are in the Northem

District of Texas. Therefore, both divisions' intra-district subpoena power is equal.

Plaintiffs complain that should the case be transferred to Dallas, witnesses living within

100 miles of Lubbock but outside the Northern District of Texas would be outside of the

transferee court's subpoena power. Plaintiffs, however, do not suggest any person who may fit

into this group, much less identiff a potential witness in this group with relevant knowledge of

the case. The same limitation, however, would be equally true in Lubbock for the hypothetical

witness living outside the District but within 100 miles of the Dallas courthouse. And

Roundtable, which is headquartered in Dallas, has filed for bankruptcy in Plano, Texas, which is

within 100 miles of the Dallas courthouse. Therefore, to the extent any witness with relevant

information is located in or near Plano but outside of the Northern District, that witness may be

subject to the Dallas Court's subpoena.6 Nevertheless, Plaintiffs concede that there is no

evidence of any particularized inconvenience or refusal to testifr by *y third-party witness such

that compulsion by either the Lubbock or the Dallas Court would be necessary.

Therefore, because there are no identified witnesses living outside of the Northern

District but within 100 miles of either the Lubbock or the Dallas courthouse, much less any

evidence that such a witness would be unwilling to testiff in the case, this factor is neutral.

3. The Cost of Attendance for Willing Witnesses

Next, the Court must weigh the cost for witnesses to travel and attend trial in the Lubbock

Division versus the Dallas Division. The Fifth Circuit has explained:

uThe Court expresses no opinion as to the Dallas Court's ability to subpoena any witness
involved with the Roundtable bankruptcy.
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[T]he factor of inconvenience to witnesses increases in direct
relationship to the additional distance to be traveled. Additional
distance means additional travel time; additional travel time
increases the probability for meal and lodging expenses; and
additional travel time with overnight stays increases the time which
these fact witnesses must be away from their regular employment.

Vollcswagen 1,371F.3d at 205. The Court must consider the convenience of both the party and

non-party witnesses. See id. at204 (requiring courts to "contemplate consideration of the parties

and witnesses").

The only non-party witness Plaintiffs have identified is Josh Savage, who lives near

Lubbock. The Court takes judicial notice of the fact that both Lubbock and Dallas are served by

major airports;therefore, it would be of no great diffrculty or expense for Savage to travel to

Dallas in the event this case goes to trial. Plaintiffs also note that Beth and William Parsley,

individuals that have identified themselves as potential intervenors in this case, are residents of

Levelland, Texas, which is approximately 30 miles west of Lubbock. Yet, the Court has not

granted the Parsleys leave to intervene in the case. Therefore, their geographical location is

irrelevant.

Of greatest import is the fact that all of the Beakley Defendants live in or near the Dallas

area.1 Moreover, Sam Douglass lives in Rockwall County, Texas, which is in the Dallas

Division. 28 U.S.C. $ 12a(a)(1). Timothy and Mark Douglass both live in Brazos County,

Texas, which, despite the fact that Brazos County is in the Southern District of Texas,

$ 124(bX2), is much closer to Dallas than to Lubbock. Scott Douglass lives in Casablanca,

Morocco, so his location is irrelevant to the Court's inquiry. Thus, almost all of the identified

TPlaintiffs state in their brief that Mary Beakley lives in Lubbock. However, the Court
has heard evidence that she in fact resides in Dallas.
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witnesses live closer to Dallas than to Lubbock. And despite the fact that the one identified non-

party witness lives near Lubbock, the fact that all of the Beakley Defendants live in or near

Dallas tips the balance toward Dallas as the more convenient forum. Therefore, this factor

weighs in favor of transfer.

4. All Other Practical Problems that Make Trial of a Case Easy, Expeditious, and

Inexpensive

Plaintiffs point to the fact that the Court-appointed Receiver in this case is located in

Lubbock as a reason weighing against transfer. Yet, the tail should not wag the dog; that is, the

venue of the case should not be controlled by the location of the Receiver, which is merely a

function of the case. Nonetheless, the Court is confident that the Receiver could ably perform his

duties in either the Lubbock or the Dallas Division.

Moreover, former Defendants John Beakley and Roundtable have filed for bankruptcy in

Dallas and Plano,8 respectively. Ongoing efforts have been made by Plaintiffs and the Receiver

to bring these Defendants out of bankruptcy and back into the instant case or, in the alternative,

to participate in the bankruptcy proceedings in some way as to protect their interests. It would be

beneficial, then, for the instant case to be either in the same division as or closer to the ongoing

bankruptcy proceedings.e Therefore, this factor weighs in favor of transfer.

sAgain, Plano is geographically located near Dallas.

ePlaintiffs argue that the locations of Beakley's and Roundtable's bankruptcy proceedings

do not support transfer. They request, however, that should the Court transfer this case, that it be

transferred to the Eastern District of Texas so as to be near the Roundtable bankruptcy.
Therefore, Plaintiffs implicitly concede that there is some value in this case being near the

ongoing bankruptcy proceedings.
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C. Public Interest Factors

1. The Administrative Difficulties Flowing from Court Congestion

Plaintiffs cite statistics comparing the number of new civil filings this year in the

Lubbock Division versus the number of filings in the Dallas Division and argue that, because

Dallas has received many more filings than Lubbock, the case could conceivably go to trial more

quickly in Lubbock than in Dallas. Plaintiffs, however, ignore the fact that the undersigned is the

sole judge presiding over all the civil cases in the Lubbock, Abilene, and San Angelo Divisions,

while eight active judges and two senior judges preside over the Dallas Division. Nonetheless,

the Court is confident that this case could go to trial in either Division with nearly equal speed.

Therefore, this factor is neutral.

2. The Local Interest in Having Localized Interests Decided at Home

The Court must consider local interest in the litigation because "li]ury duty is a burden

that ought not be imposed upon the people of a community which has no relation to the

litigation." Volkswagen 1,371F.3d at 206 (quotingGulf Oil Corp. v. Gilbert,330 U.S. 501, 508-

09 (1947)) (internal quotation marks omitted). Plaintiffs contend that the true o'home" of this

case is in Lubbock because most of the entity Defendants are located in Lubbock. This ignores

the fact, however, that no flesh and blood parties live in Lubbock. Instead, the Beakley

Defendants live in or near Dallas. Sam Douglass also lives in the Dallas Division. And while

the situs of the alleged injury in a case of this nature is difficult to pinpoint, the Court is of the

opinion that, given the fact that most of the flesh and blood parties live in or near the Dallas

Division, the Dallas community would have the most interest in deciding this case. Therefore,

this factor weighs in favor of transfer.

9
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3. The FamiliariW of the Forum with the Law That Will Govern the Case

This case involves federal securities laws and other Texas state-law causes of action.

Both the Lubbock and Dallas Divisions are equally familiar with the governing law in the case.

Therefore, this factor is neutral.

4. The Avoidance of Unnecessary Problems of Conflict of Laws in the Application of

Foreign Law

This factor is neutral.

D, Plaintffi' Requestfor Transfer to the Eastern District

Plaintiffs suggest that, should the Court decide that transfer is appropriate, the more

convenient forum would be the Eastern District of Texas, where Roundtable and other related

entities are currently in bankruptcy. Yet, based on the above analysis, the Court is of the opinion

that Dallas would be the more appropriate venue.

IV. CONCLUSION

On balance, both the private and public factors favor the Dallas Division as the clearly

more convenient venue. Therefore, for the convenience of parties and witnesses and in the

interest ofjustice, the above-styled and -numbered case is TRANSFERRED to the Dallas

Division of the Northern District of Texas. The Clerk of Court is directed to effect the transfer

according to the usual procedure.

so oRDERED this /40^rof June,

MINGS
ATES DISTRI
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1

Phillips, Harris J. (TAX)

From: neb_bkecf@neb.uscourts.gov
Sent: Wednesday, June 06, 2012 11:16 AM
To: Courtmail@neb.uscourts.gov
Subject: Ch-12 11-42253-TLS Todd Eugene Gartner and Andrea Jean Gartner Order on Objection to 

Claim

***NOTE TO PUBLIC ACCESS USERS*** Judicial Conference of the United States policy permits 
attorneys of record and parties in a case (including pro se litigants) to receive one free electronic copy of 
all documents filed electronically, if receipt is required by law or directed by the filer. PACER access fees 
apply to all other users. To avoid later charges, download a copy of each document during this first 
viewing. However, if the referenced document is a transcript, the free copy and 30-page limit do not 
apply. 

U.S. Bankruptcy Court 

District of Nebraska 

Notice of Electronic Filing  
 
The following transaction was received from law entered on 6/6/2012 at 10:15 AM CDT and filed on 6/6/2012 
Case Name:  Todd Eugene Gartner and Andrea Jean Gartner 
Case Number: 11-42253-TLS 

Document Number: 48  

Docket Text:  
Order Continuing (RE: related document(s)[31] Objection to Claim of Nebraska Department of Revenue filed 
by Debtor Todd Eugene Gartner, Joint Debtor Andrea Jean Gartner, [34] Resistance filed by Creditor Nebraska 
Department Of Revenue). The June 13, 2012 hearing is Canceled. By agreement of the parties, this matter is 
continued. Parties shall filed a Status Report by July 11, 2012. HEREBY ORDERED by Judge Thomas L. 
Saladino. (Text Only Order) (law)  

The following document(s) are associated with this transaction: 

 
11-42253-TLS Notice will be electronically mailed to:  
 
Patricia Fahey  
ustpregion13.om.ecf@usdoj.gov  
 
Joe M. Hawbaker on behalf of Debtor Todd Gartner  
mjbaker@radiks.net  
 
James A. Overcash  
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Harris J. Phillips on behalf of Creditor United States of America  
harris.j.phillips@usdoj.gov, central.taxcivil@usdoj.gov;seth.g.heald@usdoj.gov  
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Phillips, Harris J. (TAX)

From: neb_bkecf@neb.uscourts.gov
Sent: Wednesday, June 06, 2012 12:33 PM
To: Courtmail@neb.uscourts.gov
Subject: Ch-12 11-42253-TLS Todd Eugene Gartner and Andrea Jean Gartner Order on Objection to 

Claim

***NOTE TO PUBLIC ACCESS USERS*** Judicial Conference of the United States policy permits 
attorneys of record and parties in a case (including pro se litigants) to receive one free electronic copy of 
all documents filed electronically, if receipt is required by law or directed by the filer. PACER access fees 
apply to all other users. To avoid later charges, download a copy of each document during this first 
viewing. However, if the referenced document is a transcript, the free copy and 30-page limit do not 
apply. 

U.S. Bankruptcy Court 

District of Nebraska 

Notice of Electronic Filing  
 
The following transaction was received from law entered on 6/6/2012 at 11:32 AM CDT and filed on 6/6/2012 
Case Name:  Todd Eugene Gartner and Andrea Jean Gartner 
Case Number: 11-42253-TLS 

Document Number: 49  

Docket Text:  
Order Continuing (RE: related document(s)[30] Objection to Claim of Internal Revenue Service filed by Debtor 
Todd Eugene Gartner, Joint Debtor Andrea Jean Gartner, [40] Resistance filed by Creditor United States of 
America). The June 13, 2012 hearing is Canceled. By agreement of the parties, this matter is continued. Parties 
shall filed a Status Report by July 11, 2012. HEREBY ORDERED by Judge Thomas L. Saladino. (Text Only 
Order) (law)  

The following document(s) are associated with this transaction: 
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Harris J. Phillips on behalf of Creditor United States of America  
harris.j.phillips@usdoj.gov, central.taxcivil@usdoj.gov;seth.g.heald@usdoj.gov  
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Phillips, Harris J. (TAX)

From: neb_bkecf@neb.uscourts.gov
Sent: Wednesday, June 06, 2012 11:14 AM
To: Courtmail@neb.uscourts.gov
Subject: Ch-12 11-42253-TLS Todd Eugene Gartner and Andrea Jean Gartner Order on Objection to 

Claim

***NOTE TO PUBLIC ACCESS USERS*** Judicial Conference of the United States policy permits 
attorneys of record and parties in a case (including pro se litigants) to receive one free electronic copy of 
all documents filed electronically, if receipt is required by law or directed by the filer. PACER access fees 
apply to all other users. To avoid later charges, download a copy of each document during this first 
viewing. However, if the referenced document is a transcript, the free copy and 30-page limit do not 
apply. 

U.S. Bankruptcy Court 

District of Nebraska 

Notice of Electronic Filing  
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Case Name:  Todd Eugene Gartner and Andrea Jean Gartner 
Case Number: 11-42253-TLS 

Document Number: 47  

Docket Text:  
Order Continuing (RE: related document(s)[31] Objection to Claim of Nebraska Department of Revenue filed 
by Debtor Todd Eugene Gartner, Joint Debtor Andrea Jean Gartner, [34] Resistance filed by Creditor Nebraska 
Department Of Revenue). By agreement of the parties, this matter is continued. Parties shall filed a Status 
Report by July 11, 2012. HEREBY ORDERED by Judge Thomas L. Saladino (Text Only Order) (law)  

The following document(s) are associated with this transaction: 

 
11-42253-TLS Notice will be electronically mailed to:  
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James A. Overcash  
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Harris J. Phillips on behalf of Creditor United States of America  
harris.j.phillips@usdoj.gov, central.taxcivil@usdoj.gov;seth.g.heald@usdoj.gov  
 
James M. Woodruff on behalf of Creditor Nebraska Department Of Revenue  
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UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF FLORIDA

Case No. lz-8o33G civ-M iddlebrooksm rannon

GEOSYNTEC CONSULTANTS,W C.,

Plaintiff,

VS.

UNITED STATES OF AM ERICA,

Defendant.

ORDER OF REFERRAL TO M EDIATION

THIS CAUSE is before the Court for the prrpose of setting pre-trial deadline dates. Trial

having been set in this matter, pursuant to Federal Rule of Civil Procedure 16 and Local Rule

16.2, it is ORDERED AND ADJUDGED as follows:

Al1 parties are required to participate in mediation. The mediation shall be completed

no later than 60 days before the scheduled trial date.

2. Plaintiffs cotmsel, or another attomey agreed upon by al1 counsel of record and any

unrepresented parties, shall be responsible for scheduling the mediation conference.

The parties are encolzraged to avail themselves of the services of any mediator on the

List of Certified M ediators, maintained in the oftice of the Clerk of the Court, but

may select any other mediator. The parties shall agree upon a mediator within 14 days

from the date hereof. If there is no agreement, lead counsel shall promptly notify the

Clerk of the Court in writing and the Clerk of the Court shall designate a mediator

from the List of Certified M ediators, which designation shall be made on a blind

rotation basis.

1
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3. A place, date, and time for mediation convenient to the mediator, cotmsel of record,

and unrepresented parties shall be established. If the parties cannot agree to a place,

date, and time for the mediation, they may file a motion asking the Court for an order

dictating the place, date, and time.

4. The appearance of counsel and each party or representatives of each party with full

authority to enter into a full and complete compromise and settlement is mandatory. lf

insurance is involved, an adjuster with authority up to the policy limits or the most

recent demand, whichever is lower, shall attend.

All proceedings of the mediation shall be confidential and privileged.

At least 14 days prior to the mediation date, each party shall present to the mediator a

confidential brief written summary of the case identifying issues to be resolved.

7. The Court may impose sanctions against parties and/or counsel who do not comply

with the attendance or settlement authofity requirements herein who otherwise violate

the terms of this Order. The mediator shall report non-attendance and may

recommend imposition of sanctions by the Court for non-attendance.

8. The mediator shall be compensated in accordance with the standing order of the

Court entered plzrsuant to Local Rule 16.2(b)(6), or on such basis as may be agreed to

in writing by the parties and the mediator selected by the parties. The cost of

mediation shall be shared equally by the parties unless othenvise ordered by the

Court. A1l payments shall be remitted to the mediator within 45 days of the date of

the bill. Notice to the mediator of cancellation or settlement prior to the scheduled

m ediation conference m ust be given at least 3 full business days in advance. Failure

to do so will result in imposition of a fee for 2 hours.
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lf a full or partial settlement is reached in this case
, cotmsel shall promptly notify the

Court of the settlement in accordanct with Local Rule 16. 2(9, by filing a notice of

settlement signed by counsel of record within 14 days of the mediation conference.

Thereafter the parties shall forthwith submit an appropriate pleading concluding the

Case.

10. W ithin 7 days following the mediation conference, the mediator shall file a Mediation

Report indicating whether a11 required parties were present. The report shall also

indicate whether the case settled (in full or in partl, was adjoumed, or whether the

case did not settle.

1 1. If mediation is not conducted, the case may be stricken from the trial calendar, and

other sanctions may be imposed.

DONE AND ORDERED this ( day of June, 2012.

M w

AVE LEE BRANNON

U.S. M AGISTM TE JUDGE
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. lz-8o334-civ-M iddlebrooks& raM on

GEOSYNTEC CONSULTANTS,W C.,

Plaintiff,

VS.

UNITED STATES OF AM ERICA,

Defendant.

/

PRETRIAL SCHEDULING ORDER

THIS CAUSE is before the Court following a Scheduling Conference that took place before

the undersignedu.s. M agistrate Judge. ln accordance withthis Scheduling Conference andptlrsuant

to S.D. Fla. L. R. 16.1(b), the Court ORDERS the following:

1. Trial: This case is set for trial before U.S. District Judge M iddlebrooks during the two-

week trial period commencing November 5, 2012. This Court has advised the parties of the

opportunity to consent to a specially set trial before a U .S. M agistrate Judge pursuant to 28 U.S.C.

j 636(c). A fully executed consent form should be filed within 30 days from this Order's date if the

parties wish to consent to trial before a U .S. Magistrate Judge.

2. Pretrial Discovery and Conference: Pretrial discovery shall be conducted in accordance

with S.D. Fla. L.R. 16.1 and 26.1, and the Federal Rules of Civil Procedure
. No pretrial conference

shall be held in this action, unless the parties so request or the Court determines
, sua sponte, that a

pretrial conference is necessary.

Order shall remain unaltered.

Should a pretrial conference be set, the deadlines set forth in this
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Pretrial Stipulation: Counsel must meet at least 45 days prior to the beginning of the

trial calendar to confer on the preparation of a Joint Pretrial Stipulation
. The Joint Pretrial

Stipulation shall be filed by the date set forth below and shall conform to S
.D. Fla. L.R. 16.1(e). The

Court will not accept unilateral pretrial stipulations, and will strike suasponte any such submissions.

Should any of the parties fail to cooperate in preparing the Joint Pretrial Stipulation
, a11 other parties

shall file a certification with the Court stating the circumstances. Upon receipt of such certification,

the Court will issue an order requiring the non-cooperating party or parties to show cause why such

party or parties tand their respective attorneys) should not be held in contempt for failure to comply

with the Court's order. The pretrial disclosmes and objections required under Fcd. R. Civ. P.

26(a)(3) should be served, but not filed with the Clerk's Office, as the same information is required

to be attached to the parties' Joint Pretrial Stipulation.

Cases Tried Before A Jurv: In cases tried before ajury, at least ONE WEEK prior to

the beginning of the trial calendar, the pm ies shall submit A SINGLE JOINT SET of proposedjury

instructions and verdict form, though the parties need not agree on the proposed language of each

instruction or question on the verdict form. W here the parties do agree on a proposed instruction or

question, that instruction or question shall be set forth in Times New Roman 14 point typefact
.

lnstructions and questions proposed only by the plaintiffls) to which the defendantts) object shall

be italicized. Instructions and questions proposed only by defendantts) to which plaintiffts) object

shall be bold-faced. Eachjury instruction shall be typed on a separate page and, except for Eleventh

Circuit Pattern instructions clearly identified as such
, m ust be supported by citations to authority.

In preparing the requested jury instructions, the parties shall useas a guide the Pattem Jury

lnstructions for civil cases approved by the Eleventh Circuit
, including the directions to counsel
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contained therein. A copy of the proposedjury instructions and verdict form shall be sent in Word

or Wordperfect fonnat to: Middlebrooks@isd.uscouds.gov.

Cases Tried Before The Court: In cases tried before the Court
, at least ONE W EEK

prior to the beginning of the trial calendar, a copy of the proposed Findings of Fact and Conclusions

ofLawshallbe sentin WordorWordperfect formatto: Middlebrooks@isd.uscoM s.gov. Proposed

Conclusions of Law must be supported by citations to authority
.

Exhibits: A11 exhibits must be pre-marked. A typewritten exhibit list setting forth the

number, or letter, and description of each exhibit must be submitted at the time of trial
. The parties

shall submit said exhibit list on Form AO 187, which is available from the Clerk's office.

M otions to Continue Trial: A M otion to Continue Trial shall not stay the requirement

for the filing of apretrial Stipulation and
, unless an em ergency situation arises, such M otion will not

be considered unless it is filed at least 20 days before the date on which the trial calendar is

scheduled to conunence.

8. Pretrial M otions: Any party filing a pretrial motion shall submit a proposed order

granting the m otion.

9. Mediation: The Court will refer this case to mediation by separate order
.

10. Non-compliance W ith This Order'. Non-compliance with any provision of this Order

may subject the offending party to sanctions or dismissal. It is tht duty of al1 counsel to enforce the

timetable set forth herein in order to ensttre an expeditious resolution of this cause
.

Pretrial Schedule: The parties shall adhere to the following schedule
, which shall not

be modified absent compelling circumstances. Any motions to modify this schedule shall be

directed to the attention of U .S. District Judge Donald M . M iddlebrooks.
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June 13, 2012

Jtme 18, 2012

Joinder of Additional Parties and Amend Pleadings.

Plaintiff shall provide opposing counsel with a written list with the

names and addresses of al1 expert witnesses intended to be called at

trial and only those expert witnesses listed shall be permitted to

testify. Within the 14 day period following this disclosure (on or
before July 2, 2012), Plaintiff shall make its experts available for
depositionby Defendant. The experts' depositions maybe conducted
without further Court order.

Defendant shall provide opposing counsel with a written list with the

names and addresses of all expert witnesses intended to be called at
trial and only those expert witnesses listed shall be permitted to

testify. W ithin the 14 day period following this disclosure (on or
before July 16, 2012), the defendant shall make its experts available
for deposition by the plaintiff. The experts' depositions may be
conducted without further Court order.

The above provisions pertaining to expert witnesses do not apply to

treating physicians, psychologists or other health providers.

July 2, 2012

N ote:

July 16, 2012 Parties shall f'urnish opposing counsel with a written list containing

the names and addresses of all witnesses intended to be called at trial
and only those witnesses listed shall be permitted to testify.

Parties shall furnish opposing counsel with expert reports or

summ aries of their expert w itnesses' anticipated testimony in

accordance with Fed. R. Civ. P. 26(a)(2).

A1l discovery shall be completed.

August 2, 2012

August 13, 2012

August 27, 2012

October 9, 2012

A11 Pretrial M otions and M emoranda of Law shall be filed.

Joint Pretrial Stipulation shall be filed. Designations of deposition

testimony shall be made.

October 22, 2012 Objections to designations of deposition testimony shall be filed.
Late designations shall not be admissible absent exigent
circum stances.

October 29, 2012 Jury lnstnzctions (jr Proposed Findings of Fact and Conclusions of

Law shall be filed.

Status Conference/calendar Call.October 31, 2012
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12. Settlement: If the case is settled, counsel shall promptly inform the Court by calling

the chnmbers of U.S. District Judge Donald M
. Middlebrooks at (561) 514-3720 and, within 10 days

of notification of settlement to the Court
, submit an appropriate M otion and proposed order for

dismissal, pttrsuant to Fed. R . Civ. P. 41(a). The parties shall attend a11 hearings and abide by all

time requirements tmless and until an order of dismissal is filed.

DONE and ORDERED in Chambers at W est Palm Beach inthe Southern District of Florida
,

this û day of June, 2012.

- /
DAVE LEE BRANNON

U.S. M AGISTM TE JUDGE
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UNITED STATES DISTRICT COURT
SOUTHERN DISTIUCT OF FLORIDA

NOTICE OF RIGHT TO CONSENT TO DISPOSITION 0F A CIVIL CASE

BY A UNITED STATES MAGISTM TE JUDGE

A11 counsel are directed to review this notice with their clientts) before the execution of any

written consent to trial before a United States Magistrate Judge.

ln accordance with the provisions of 28 U .S.C. j636(c), you are hereby notified that the

full-time United States Magistrate Judges of this District Court
, in additionto their other duties, may,

upon the consent of a1l the parties in a civil case, conduct any and all proceedings in a civil case,

including ajury or nonjury trial, and order the entry of a final judgment. Moreover, upon consent,

the Magistrate Judge may nlle on case dispositive motionts). Copies of appropriate consent forms

for these purposes are attached and are also available from the Clerk of the Court
.

You should be aware that yottr decision to consent or not to consent to the referral of your

case to a United States M agistrate Judge for disposition is yotlr decision and yours alone after

consulting with your lawyer, that your lawyer cnnnot make this decision for you
, that this decision

is entirely voluntary on your part and should be communicated solely to the Clerk of the District

Court. You should be aware that you have a right to trial by a United States District Judge
. Only

if all parties to the case consent to the reference to a M agistrate Judge will either a Distrid Judge or

M agistrate Judge be informed of your decision. Once consent is given by the parties it cnnnot be

waived. Only the District court m ay, for good cause shown on its own motion, or under

extraordinary circumstances shown by a party, vacate a reference of a civil matter to a M agistrate

Judge. Appeals in rulings from consent cases are decided by the Eleventh Circuit Court of Appeals
.
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UNITED STATES DISTRICT OF FLORJDA

SOUTHERN DISTRICT OF FLORJDA

Case No. ( l-civ-Middlebrooks/vitunac

(

Plaintiffts),

E

Defendantts).

NOTICE. CONSENT. AND ORDER OF REFERENCE -

EXERCISE OF JURISDICTION BY A UNITED STATES MAGISTM TE JUDGE

Notice of Availability of a United States Magistrate Judge

to Exercise Jurisdiction

In accordalwe withthe provisions of 28 U.S.C. j636(c), and Federal Rule of Civil Procedtlre

73, you are notified that a United States M agistrate Judge of this District Court is available to

conduct any or all proceedings in this case including ajury or nonjury trial, and to order the entry

of a fnal judgment. Exercise of thisjurisdiction by a Magistrate Judge is, however, permitted only

if all parties voluntarily consent.

You may, without adverse substantive consequences
, withhold your consent, but this will

prevent the Court'sjurisdiction from being exercised by a Magistrate Judge. If any party withholds

consent, the identity of the parties consenting or withholding consent will not be communicated to

any M agistrate Judge or to the District Judge to whom the case has been assigned
.

An appeal from a judgment entered by a Magistrate Judge shall be taken directly to the

United States Court of Appeals forthisjudicial circuit in the snme manner as a appeal from any other

judgment of this District Court.
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Consent to the Exercise of Jurisdiction by

a United States M agistrate Judge

ln accordance withprovisions of 28 U .S.C. j636(c) and Federal Rule of Civil Procedure 73,

the parties in this case consent to have a United States Magistrate Judge conduct any and al1

proceedings in this case, including the trial, order the entry of a finaljudgment and conduct a1l post-

judgment proceedings.

Party Represented Signatures Date

Order of Reference

IT IS ORDERED that this case be referred to 
,

United States Magistrate Judge, to conduct a11 proceedings and order the entry of judgment in

accordance with 28 U.S.C. j636(c) and Federal Rule of Civil Procedtlre 73.

Date

NOTE: SEND ORIGW AL FORM TO

DISTRICT JUDGE.

United States District Judge

THE CLERK OF COURT AND A COPY TO THE
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA

SOUTH BEND DIVISION

UNITED STATES OF AMERICA,  )
 )

Plaintiff,  )
 )

v.  ) 3:12-cv-242
 )

JASON K. MAUPIN, individually and  )
d/b/a Jason’s Recycling,  )

 )
Defendant.  )

ORDER

Defendant’s Motion to Continue [DE 7'] is GRANTED and the hearing set for June 7,

2012 is VACATED.  A separate forthcoming order will set a briefing schedule for Plaintiff’s

Motion for Preliminary Injunction and an expedited discovery schedule..  

SO ORDERED.

ENTERED: June 6, 2012.

s/ Philip P. Simon
PHILIP P. SIMON, CHIEF JUDGE
UNITED STATES DISTRICT COURT

1
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UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF FLORIDA

M INUTES

CASE NO : 11-14392-CIV-GRAHAM /LYNCH

UNITED STATES OF AM ERICA,

Plaintiff,

-V-

GARY REDICK and

PAM ELA H USM AN,

Defendantts),

In Re: Settlement conference (reconvened) before M agistrate Judge Lynch
United States Courthouse- Fort Pierce division

Ilate: Tuesday, June 5, 2012, Courtroom #4074 at 1:30 p-m .

d..i b MinutesTime in session'
. Hours

&'/G cc so D'Ffs . ?n5 4- <e-ct'tr 6% . 'AITEARANCES:
' 

htalxsk 1A

olseoslTlox: X yaiw-h've % eWltvvhtwi'. fkwtzies a:e % loo/k owh

'hhs atw vwxvais a.4 w cxawste m t..n. f:ï'uto kpvs Jo 4:::

% swbmft oitmvd. Aoczxvvheot's'
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IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH NORTHERN DIVISION

JON H. ROBERTSON,

Plaintiff,      

ORDER ADMINISTRATIVELY
CLOSING CASE

      vs.

UNITED STATES OF AMERICA,     Case No. 1:09-CV-76 TS

Defendant.   

IT IS HEREBY ORDERED that the above captioned case filed be administratively

closed and removed from the list of active pending cases.  Pursuant to the Court’s Order

Granting Stay,  the case may be reopened upon motion by the Plaintiff or by the Defendant once1

the criminal matters against John Robertson and Scott Robertson are resolved.

DATED  June 6, 2012.

BY THE COURT:

____________________________
TED STEWART

     United States District Judge

Docket No. 31. 1
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IN THE UNITED STATES BANKRUPTCY COURT FOR THE
SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION

IN RE: )
LANCE J. ROSMARIN and ) CASE NO.  11-32011-H5-13
VALERIE D. ROSMARIN, )

)
Debtors. )

ORDER GRANTING UNITED STATES' UNOPPOSED
MOTION TO CONTINUE DEADLINE FOR ITS RESPONSE

TO DEBTORS’ MOTION FOR SUMMARY JUDGMENT

Pending before this Court is the United States’ Unopposed Motion to Continue the

Deadline for Filing its Response to Debtors’ Motion for Summary Judgment (“Motion to

Continue.”)  Good cause having been shown, the Motion is granted.  It is 

ORDERED that the Motion to Continue is granted.  It is further

ORDERED that the United States files its Response to Debtors’ Motion for Summary

Judgment on or before June 14, 2012.

SIGNED this _________ day of June, 2012.

________________
KAREN K. BROWN
UNITED STATES BANKRUPTCY JUDGE

Signed:  
 
____________________________________ 

Karen K. Brown 
United States Bankruptcy Judge 

 
 

June 06, 2012

 

ENTERED 
 06/06/2012
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Phillips, Harris J. (TAX)

From: KSD_CMECF@ksd.uscourts.gov
Sent: Wednesday, June 06, 2012 6:31 PM
To: ksd_nef@ksd.uscourts.gov
Subject: Activity in Case 6:11-cv-01168-KHV-GLR ServiceMaster of Salina, Inc. et al v. United States 

of America Order on Motion to Amend Scheduling Order

This is an automatic e-mail message generated by the CM/ECF system. Please DO NOT RESPOND to 
this e-mail because the mail box is unattended.  
***NOTE TO PUBLIC ACCESS USERS*** Judicial Conference of the United States policy permits 
attorneys of record and parties in a case (including pro se litigants) to receive one free electronic copy of 
all documents filed electronically, if receipt is required by law or directed by the filer. PACER access fees 
apply to all other users. To avoid later charges, download a copy of each document during this first 
viewing. However, if the referenced document is a transcript, the free copy and 30 page limit do not 
apply. 

U.S. District Court 

DISTRICT OF KANSAS 

Notice of Electronic Filing  
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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

WILLIAM R. SHORE,

Plaintiff/Counterdefendant,

           v.

UNITED STATES OF AMERICA,

Defendant/Counterclaimant,

           v.         

THOMAS M. LEWIS and MAUREEN A. LEWIS,

Additional Counterdefendants

Case No. 1:11-cv-00567

CASE MANAGEMENT ORDER

Pursuant to the scheduling conference held between the Court and counsel for the parties

on June 6, 2012, in accordance with the agreements reached by the parties in their stipulated

Litigation Plan (Docket No. 15), and in the interest of expedient resolution of this case, 

IT IS HEREBY ORDERED that:

1. Initial Disclosures shall be exchanged no later than May 22, 2012.

2. Motions to join parties and/or amend pleadings shall be filed no later than August

17, 2012. 

3. Discovery deadlines are as follows:

a.  Factual discovery shall be completed on or before October 31, 2012.  

b. The parties shall follow District of Idaho Local Civil Rule 30.1 when

scheduling depositions and Local Rule 33.1 for limitations on interrogatories.

CASE MANAGEMENT ORDER - 1 
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c. The Plaintiff/Counterclaimant shall make expert witness disclosures, and

provide copies of expert reports, pursuant to District of Idaho Local Civil Rule 26.2(b) and

Federal Rule of Civil Procedure 26(a)(2)(B), on or before July 31, 2012. 

d. The Defendant/Counterdefendant shall make expert witness disclosures,

and provide copies of expert reports, pursuant to District of Idaho Local Civil Rule 26.2(b) and

Federal Rule of Civil Procedure 26(a)(2)(B), on or before July 31, 2012.

e.  Rebuttal expert witness disclosures shall be provided on or before August

31, 2012.

f. All discovery relevant to experts shall be completed by October 31, 2012.

4.  All dispositive motions1 shall be filed on or before December 14, 2012.

5. Pursuant to the Litigation Plan, the parties have elected to participate in

mediation.  Therefore, this matter is referred to Susie Boring-Headlee, the ADR Coordinator, for

the purpose of assisting the parties in the selection of a mediator.  Counsel for the parties shall be

responsible for contacting Ms. Boring-Headlee at 208-334-9067 regarding selection of a

mediator and scheduling of this matter.  The mediation shall be completed by September 28,

2012.  A mediation case status report is due no later than 10 days after any mediation.  See D.

Idaho L. Civ. R. 16.5(k).

1  This Court’s policy is to accept only one dispositive motion per party.  If it becomes
necessary, due to the complexity or number of issues presented by some cases, and counsel is
unable to address all issues within the twenty-page limit for briefs, Dist. Idaho Loc. Civ. R.
7.1(a)(2) & (b)(1), then counsel should file a motion seeking permission to file an over-length
brief, rather than filing separate dispositive motions for each issue in an effort to avoid the
twenty-page limit. 
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6. Plaintiff’s counsel shall contact courtroom deputy Lynette Case at (208) 334-9023

within one week following the entry of a decision on all pending dispositive motions to make

arrangements for a telephone scheduling conference in which the trial and pretrial conference

shall be set.  If no dispositive motion is filed by the deadline set forth above, Plaintiff’s counsel

shall contact courtroom deputy Lynette Case one week after the dispositive motion filing

deadline expires to set a telephone scheduling conference.  If this case is reassigned for any

reason, counsel shall contact the deputy clerk for the assigned judge instead of Ms. Case. 

IT IS SO ORDERED.

DATED:  June 6, 2012.

                                              
Honorable Ronald E. Bush
U. S. Magistrate Judge

CASE MANAGEMENT ORDER - 3 
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 UNITED STATES DISTRICT COURT

 EASTERN DISTRICT OF CALIFORNIA

In re:

SK FOODS, L.P., a California
limited partnership,

Debtors.
                               /
BRADLEY D. SHARP, et al.,

Plaintiffs,

v. CIV. NO. S-11-1839 LKK

FRED SALYER IRREVOCABLE
TRUST, et al.,

Defendants.
                                /
In re:

SK FOODS, L.P., a California
limited partnership,

Debtors.
                               /

BRADLEY D. SHARP, et al.,

Plaintiffs,

v. CIV. NO. S-11-1840 LKK

SKF AVIATION, LLC, et al.,

Defendants.
                                 /
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In re:

SK FOODS, L.P., a California
limited partnership,

Debtors.
                               /
BRADLEY D. SHARP, et al.,

Plaintiffs,

v. CIV. NO. S-11-1841 LKK

SCOTT SALYER, as trustee of 
the Scott Salyer Revocable
Trust, et al.,

Defendants.
                                 /
In re:

SK FOODS, L.P., a California
limited partnership,

Debtors.
                               /
BRADLEY D. SHARP, et al.,

Plaintiffs,

v. CIV. NO. S-11-1842 LKK

SSC FARMS 1, LLC, et al.,  

Defendants.
                                 /
In re:

SK FOODS, L.P., a California
limited partnership,

Debtors.
                               /
BANK OF MONTREAL, as 
Administrative Agent, successor
by Assignment to Debtors SK Foods,
L.P. and RHM Industrial
Specialty Foods, Inc, a
California corporation, d/b/a
Colusa County Canning Co.,

2

Case 2:11-cv-01846-LKK   Document 33    Filed 06/06/12   Page 2 of 7



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Appellant,

v. CIV. NO. S-11-1845 LKK

SCOTT SALYER, et al.,

Appellees.
                                  /
In re:

SK FOODS, L.P., a California
limited partnership,

Debtors.
                                 /
BANK OF MONTREAL, as 
Administrative Agent, successor
by Assignment to Debtors SK Foods,
L.P. and RHM Industrial
Specialty Foods, Inc, a
California corporation, d/b/a
Colusa County Canning Co.,

Appellant,

v. CIV. NO. S-11-1846 LKK

INTERNAL REVENUE SERVICE, et al.,

Appellees.
                                  /
In re:

SK FOODS, L.P., a California
limited partnership, et al.,

Debtors.

BANK OF MONTREAL, as 
Administrative Agent, successor
by Assignment to Debtors SK Foods,
L.P. and RHM Industrial
Specialty Foods, Inc, a
California corporation, d/b/a
Colusa County Canning Co., CIV. NO. S-11-1847 LKK

Appellant,

v.

CSSS, L.P.,

3
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Appellee.
                                  /
In re:

SK FOODS, L.P., a California
limited partnership, et al.,

Debtors.

BANK OF MONTREAL, as 
Administrative Agent, successor
by Assignment to Debtors SK Foods,
L.P. and RHM Industrial
Specialty Foods, Inc, a
California corporation, d/b/a
Colusa County Canning Co., CIV. NO. S-11-1849 LKK

Appellant,

v.

CALIFORNIA FRANCHISE TAX
BOARD, et al.,

Appellees.
                              /
In re:

SK FOODS, L.P., a California
limited partnership, et al.,

Debtors.

BANK OF MONTREAL, as 
Administrative Agent, successor
by Assignment to Debtors SK Foods,
L.P. and RHM Industrial
Specialty Foods, Inc, a
California corporation, d/b/a
Colusa County Canning Co., CIV. NO. S-11-1850 LKK

Appellant,

v.

CALIFORNIA FRANCHISE TAX
BOARD, et al.,

Appellees.
                               /

4
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In re:

SK FOODS, L.P., a California
limited partnership, et al.,

Debtors.

BANK OF MONTREAL, as 
Administrative Agent, successor
by Assignment to Debtors SK Foods,
L.P. and RHM Industrial
Specialty Foods, Inc, a
California corporation, d/b/a
Colusa County Canning Co., CIV. NO. S-11-1853 LKK

Appellant,

v.

CARY SCOTT COLLINS, et al.,

Appellees.
                               /
In re:

SK FOODS, L.P., a California
limited partnership, et al.,

Debtors.

BANK OF MONTREAL, as 
Administrative Agent, successor
by Assignment to Debtors SK Foods,
L.P. and RHM Industrial
Specialty Foods, Inc, a
California corporation, d/b/a
Colusa County Canning Co., CIV. NO. S-11-1855 LKK

Appellant,

v.

CARY SCOTT COLLINS, et al.,

Appellees. O R D E R
                               /

////

////

5
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I.  BACKGROUND

On June 28, 2011, the Bankruptcy Court implemented this

court’s December 10, 2010 and April 14, 2011 remand orders1 by

issuing stays in the above-referenced adversary proceedings.  This

court’s remand order, in turn, was predicated upon the pendency of

the federal criminal prosecution against F. Scott Salyer,2 and the

factors set forth in Keating v. Office of Thrift Supervision, 45

F.3d 322, 324 (9th Cir. 1995).

Salyer has now pled “guilty” in his criminal case, although

the case is still pending, with sentencing yet to be determined. 

The Keating factors therefore do not appear to weigh in favor of

a continued stay, especially those factors relating to the public

interest in protecting the constitutionally protected right of

presumed innocence, and the obligation of proof, which falls only

on the prosecution.

The court is aware that Salyer pled guilty under a procedure

that permits him to withdraw his guilty plea if this court rejects 

the plea agreement reached by the prosecution and the defense.3 

The court is also aware, however, that both the government and

Salyer are represented by highly competent counsel who know far

more about this criminal case than does the court, including the

respective likelihoods of success at trial.  The remote chance that

1 See SSC Farms I, LLC v. Sharp, 11-cv-1492-LKK (Dkt. Nos. 56
and 74).

2 See U.S. v. Salyer, 10 Cr. 61 (E.D. Cal.).

3 See Fed. R. Crim. P. 11(c)(3) & 11(c)(5)(B).

6
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this court would reject the sentencing range under these conditions

does not appear sufficient to justify a continued stay of the

Bankruptcy Court proceedings.

Accordingly, these matters are remanded to the Bankruptcy

Court with instructions to vacate the stays, or to explain why the

stays should remain in place in light of Salyer’s guilty pleas.

IT IS SO ORDERED.

DATED:  June 6, 2012.
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF ARIZONA

Thomas L. Spear,

Plaintiff,

v.

United States of America, 

Defendant.
_________________________________ 

)
)
)
)
)
)
)
)
)
)

CIV. 11-1742-PHX-PGR                            
          

ORDER

Before the Court is Plaintiff’s Motion for Summary Judgment. (Doc. 23.) Plaintiff

contends that he is entitled to summary judgment on his quiet titled claim based on the

doctrine of equitable subrogation. The United States asks the Court to refuse the motion or

grant a continuance under Rule 56(d) of the Federal Rules of Civil Procedure so that it can

conduct discovery before responding to the motion. (Doc. 25.)

Background

At issue is real property located in Maricopa County. Dennis Carlson owned the

property at the time of his death in 2007. He had a loan on the property with TCF Bank

(“TCF Loan”). The TCF loan was recorded on June 22, 2006. On August 15, 2008, Plaintiff

purchased the property from Carlson’s estate for $800,000. To fund the purchase, Plaintiff

obtained a loan of $417,000 (“Taylor Loan”). The Taylor Loan was used to satisfy the TCF

Loan. On December 10, 2009, Plaintiff refinanced the Taylor Loan with a loan from

Imortgage.com (“ICOM Loan”). The ICOM Loan was used to satisfy the Taylor Loan. On

May 10, 2010, Plaintiff received a notice from the IRS that it was going to seize the property

Case 2:11-cv-01742-PGR   Document 27   Filed 06/06/12   Page 1 of 6
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1 Previous formulations of the test in Arizona stated that subrogation occurs if (1) a
third person discharges an encumbrance on the property of another, (2) the person is not a
volunteer, and (3) there is an express or implied agreement “that he will be substituted in
place of the holder of the encumbrance.” Peterman-Donnelly Eng’rs & Contractors Corp.
v. First Nat’l Bank of Ariz., 2 Ariz.App. 321, 325, 408 P.2d 841, 845 (1965); see Lamb
Excavation, Inc. v. Chase Manhattan Mortg. Corp., 208 Ariz. 478, 480–82, 95 P.3d 542,
544–46 (App. 2004).

- 2 -

in order to satisfy the tax liability of the Carlson estate. Carlson’s estate had a tax liability of

$2.2 million at the time of his death, on July 2, 2007, at which point an estate tax lien was

automatically created. On September 2, 2011, Plaintiff filed a complaint to quiet title. (Doc.

1.) He filed an amended complaint on March 5, 2012. (Doc. 20.)

Equitable subrogation

“The doctrine of equitable subrogation allows a person who pays off an encumbrance

to assume the same priority position as the holder of the previous encumbrance.” Mort v.

United States, 86 F.3d 890, 893 (9th Cir. 1996). Plaintiff contends that the ICOM loan is

subrogated to the TCF loan, which had priority over the estate tax lien. (Doc. 23 at 2–3.) The

United States argues that equitable subordination does not apply because the ICOM Loan did

not pay off the TCF Loan, which had been discharged and was no longer in existence when

the ICOM Loan was recorded. (Doc. 25 at 5.) 

“Equitable subrogation is a state-law doctrine,” so whether the doctrine applies in this

case is a matter of Arizona law. Mort, 86 F.3d at 893. In Sourcecorp, Inc. v. Norcutt, 229

Ariz. 270, 274 P.3d 1204, 1207 (2012), the Arizona Supreme Court, acknowledging that

“[t]here is thus some ambiguity in Arizona case law regarding the test for equitable

subrogation,”adopted the test set forth in the Restatement (Third) of Property, § 7.6.1 “Under

the Restatement test, a person who ‘fully performs an obligation of another, secured by a

mortgage, becomes by subrogation the owner of the obligation and the mortgage to the extent

necessary to prevent unjust enrichment.’” Id. (quoting Restatement § 7.6). The court

explained that “equitable relief may be appropriate, for example, if the person seeking

subrogation expected to receive a security interest in the real estate with the priority of the

Case 2:11-cv-01742-PGR   Document 27   Filed 06/06/12   Page 2 of 6
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mortgage being discharged.” Id. The court held that application of equitable subrogation does

not depend whether on the person invoking the doctrine is a “volunteer” and does not require

an express or implied agreement. Id. at 1208. The court recognized that “equitable

subrogation depends on the facts of the particular case.” Id. at 1206 (quoting Mosher v.

Conway, 45 Ariz. 463, 468, 46 P.2d 110, 112 (1935)).

Rule 56(d)

Under Rule 56(d) (formerly Rule 56(f)), when a “nonmovant shows by affidavit or

declaration that, for specified reasons, it cannot present facts essential to justify its

opposition” to a motion for summary judgment, the court may “(1) defer considering the

motion or deny it; (2) allow time to obtain affidavits or declarations or to take discovery; or

(3) issue any other appropriate order.” The party opposing summary judgment must make

a timely request and clearly show “what information is sought and how it would preclude

summary judgment.” Margolis v. Ryan, 140 F.3d 850, 853 (9th Cir. 1998). The requesting

party must set forth in affidavit form the specific facts it hopes to elicit from further

discovery and show that the facts sought exist are essential to oppose summary judgment.

Family Home and Finance Center, Inc. v. Federal Home Loan Mortgage Corp., 525 F.3d

822, 827 (9th Cir. 2008).

Discussion

The United States’s request is timely. Where a summary judgment motion is filed

early in the litigation before a party has had a realistic opportunity to pursue discovery

relating to its theory of the case, district courts should grant a Rule 56(d) motion “fairly

freely.” Burlington Northern Santa Fe R. Co. v. Assiniboine and Sioux Tribes of Fort Peck

Reservation, 323 F.3d 767, 773 (9th Cir. 2003); see Metabolife Int’l, Inc. v. Wornick, 264

F.3d 832, 846 (9th Cir. 2001) (“Although Rule 56(f) facially gives judges the discretion to

disallow discovery when the non-moving party cannot yet submit evidence supporting its

opposition, the Supreme Court has restated the rule as requiring, rather than merely

permitting, discovery ‘where the non-moving party has not had the opportunity to discover

Case 2:11-cv-01742-PGR   Document 27   Filed 06/06/12   Page 3 of 6
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information that is essential to its opposition.’”) (citing Anderson v. Liberty Lobby, Inc., 477

U.S. 242, 250 n.5 (1986)).

Plaintiff filed its First Amended Complaint on March 5, 2012. The United States filed

its Answer on March 19. (Doc. 21.) Plaintiff filed his Motion for Summary Judgment 10 days

later, on March 29. (Doc. 23.) The deadline for the completion of discovery is September 24,

2012. (Doc. 17.) Dispositive motions are due by October 19. (Id.) 

The United States has submitted a declaration by its counsel, Kaycee Sullivan. (Doc.

25, Ex. 1.) The declaration indicates that the only discovery completed in this case is the

exchange of initial disclosures. (Id., ¶ 6.) This disclosure included documents from the

escrow files of the real estate transactions at issue, along with documents from related

litigation in Minnesota, in which Plaintiff is suing Bryon Bequette, the representative of the

Carlson estate, for failing to pay the estate tax lien on the property. Id.

The Sullivan declaration sets forth the facts the United States hopes to elicit and why

they are essential to its defense. (Doc.  25, Ex. 1.) According to the declaration, the United

States has a good faith belief that further discovery will reveal relevant facts concerning the

“applicability of the doctrine of equitable subrogation in the case.” (Id., ¶ 13.) The sought-

after information “is necessary in evaluating the parties’ knowledge of potentially competing

lien priority claims and the equitable remedies available.” (Id., ¶ 12. ) 

The United States seeks copies of the escrow files of the underlying real estate

transactions and intends to depose Plaintiff regarding his knowledge of the estate tax lien

prior to entering into the real estate transactions at issue. (Id., ¶¶ 6, 11.) It will also depose

Plaintiff about his efforts to obtain damages from Bequette, as well as his efforts to file a

claim or receive proceeds from a title insurance policy. (Id., ¶ 9.) The United States also

intends to depose Bequette and subpoena documents from the title insurance company. (Id.,

¶¶ 8, 12.)

The United States asserts that this information is necessary for a determination of the

equities of the case and to rebut factual allegations made by Plaintiff. For example, Plaintiff

Case 2:11-cv-01742-PGR   Document 27   Filed 06/06/12   Page 4 of 6
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2 Plaintiff asserts that pursuant to LRCiv. 56.1(b)(1), the Court must accept as true the
facts set forth in his statement of facts because the United States did not controvert them in
its response to the summary judgment motion. (Doc. 26 at 6–7.) This argument is not well
taken, given that the United States is seeking relief under Rule 56(d). Without having
conducted discovery, the United States is not in a position to contest Plaintiff’s factual
assertions. (See Doc. 25 at 3 n.1.)

- 5 -

contends that he purchased the property without knowledge of the tax lien and that he and

his lenders intended the deeds to maintain a first position secured interest in the property, as

evidenced by loan documents and escrow instructions. (Doc. 23 at 5–6.)

In Sourcecorp, the Arizona Supreme Court held that neither the plaintiff’s status as

a “volunteer” nor the absence of an agreement is a categorical bar to application of equitable

subrogation. 274 P.3d at 1208. Nevertheless, application of the doctrine depends on the

specific facts of the case, id. at 1206, and the United States has identified questions relevant

to the equities involved, particularly questions concerning Plaintiff’s intent and expectations

when purchasing the property. See In re Mortgages Ltd., 459 B.R. 739, 742 (Bkrtcy.D.Ariz.

2011) (denying summary judgment based on conflicting facts as to the existence of an

agreement to subrogate).

Conclusion

Plaintiff’s motion for summary judgment was filed just 10 days after the United States

answered the First Amended Complaint. The parties are still involved in discovery. Because

the United States has identified specific, material facts that it may elicit from discovery,

which are essential to its opposition to the motion for summary judgment, see Family Home

& Finance Center, 525 F.3d at 827, the court will grant the United States’ request for relief

under Rule 56(d).2 

Accordingly,

/ / /

/ / /

/ / /
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IT IS HEREBY ORDERED granting the United States’ request for relief under Rule

56(d) (Doc. 25). The United States shall respond to Plaintiff’s motion for summary judgment

no later than September 24, 2012. 

DATED this 6th day of June, 2012.
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United States District Court
WESTERN DISTRICT OF WASHINGTON

UNITED STATES OF AMERICA, JUDGMENT IN A CIVIL CASE

Plaintiffs, CASE NUMBER: C11-5101RJB
v.

TERRY L. SMITH, both individually and 
as trustee for the TERRY L. SMITH AND
LOUISE A.SMITH FAMILY REVOCABLE
LIVING TRUST; LOUISE A. SMITH, 
both individually and as trustee for the 
TERRY L. SMITH AND LOUISE A. SMITH 
FAMILY REVOCABLE LIVING TRUST;
BLUE BEAR COMPANY; HSBC BANK
NEVADA, N.A.; and JEFFERSON COUNT,

              
Defendants.

       Jury Verdict. This action came before the Court for a trial by jury.  The issues have been tried and the
jury has rendered its verdict.

_X__    Decision by Court.  This action came to trial or hearing before the Court.  The issues have been tried
or heard and a decision has been rendered.

The Motion for Summary Judgment against Terry L. Smith and Louise A. Smith, both individually and
as Trustees of the Living Trust (Dkt. 70) is GRANTED;

1. Judgment is entered in favor of the United Sates and against Mr. Terry L. Smith in the amount of
$626,814.32 as of April 26, 2012, which represents the unpaid balance of the federal income tax
liabilities assessed against Mr. Smith together with accrued but unassessed interest and other
statutory additions, together with statutory interest and other additions accruing thereafter;

2. The United States has valid and subsisting federal liens on all property and rights to property of
Mr. Smith as well as the marital community of Mr. Terry L. and Mrs. Louise A. Smith;

3. Mrs. Smith has no independent right to any proceeds from the sale of the Subject
Properties;
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4. The Living Trust is the alter-ego/nominee of Mr. Smith and the marital community of Mr. and
Mrs. Smith and that the transfers of the Subject Properties were fraudulent and of no effect to the
lien claims of the United States;

5. The United States’ tax liens encumbering the Subject Properties are foreclosed and that the
Subject Properties shall be sold pursuant to 26 U.S.C. § 7403 and 28 U.S.C. § 2001, and that the
net proceeds be applied toward the satisfaction of the federal tax liens; AND 

6. Once every named defendant’s interest in the Subject Properties is resolved in this case, the
United States will submit an order of Sale of the Subject Properties for Court 
approval.

June 6, 2012  WILLIAM M. McCOOL          
 Clerk

 /s/ Dara L. Kaleel
 By Dara L. Kaleel, Deputy Clerk
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF IOWA

CENTRAL DIVISION

UNITED STATES OF AMERICA,

Plaintiff,

vs.

KENNETH ALLEN TESCH,

Defendant.

No. 4:11-cv-00055-JEG

O R D E R

Before the Court is a motion brought by the Government to find Defendant Kenneth

Tesch (Tesch) in contempt of Court.  On April 24, 2012, the Court ordering Tesch to appear

before the Court for a Show Cause hearing on June 6, 2012, at 1:30 p.m.  ECF No. 25.  At the

hearing, on behalf of the United States, Assistant United States Attorney Gary Hayward

appeared in the courtroom and Department of Justice Trial Attorney Sherra Wong appeared

telephonically.  Tesch failed to appear.  The Deputy Clerk of Court made a public announcement

of the hearing and paged Tesch.  Tesch failed to respond to the page or otherwise defend against

the order to show cause.  The matter is fully submitted and ready for disposition.

On December 22, 2011, the Court entered an Order requiring Tesch to disclose within

thirty days from the date of the Court’s Order, either to the Court or to the United States, any

fictitious legal documents that Tesch had filed against federal employees.  In support of its

Motion to Hold Tesch in Contempt, the Government has filed copies of correspondence between

the Government and Tesch.  The correspondence includes a certified letter dated February 2,

2012, sent by the U.S. Department of Justice, Tax Division, to Tesch explaining that as of

January 23, 2012, Tesch had not complied with the Court’s Order to disclose all fictitious legal

documents that Tesch had caused to be prepared or filed against the person or property of any

federal employee and warned that if Tesch did not comply, Tesch would be held in contempt of

court.  In response to the Government’s letter, Tesch sent notarized documents attesting to

Case 4:11-cv-00055-JEG-TJS   Document 33    Filed 06/06/12   Page 1 of 2



Tesch’s belief that this Court did not have the authority to order Tesch to make any disclosures. 

The Government submitted other exhibits documenting subsequent and similar communications

with Tesch urging compliance with the Court’s December 22, 2011, Order to avoid being found

in contempt of court.  As of the date of the hearing, Tesch failed to comply with the Court’s

Order.  Instead, on June 5, 2012, one day before the hearing, Tesch filed with the Court a

document entitled “Motion to Dismiss and Motion for Rule 60 Relief From Judgment.”  ECF

No. 30.  Therein, Tesch submitted notarized documents that reiterated Tesch’s belief that this

Court did not have authority to order Tesch to make any disclosures.

 The Court finds the Government has met its “burden of proving, by clear and convincing

evidence, that [Tesch] violated a court order.”  Chi. Truck Drivers v. Bhd. Labor Leasing, 207

F.3d 500, 505 (8th Cir. 2000).  Tesch has been repeatedly advised, both by this Court and by the

Government, that compliance with the Court’s order simply required Tesch to reveal information

clearly within Tesch’s capacity to disclose.  By failing to make this disclosure and by failing to

appear for the Show Cause Hearing on June 6, 2012, Tesch is found to be in contempt of this

Court’s Orders of December 22, 2011, and April 24, 2012.  See IBEW, Local Union No. 545 v.

Hope Elec. Corp., 293 F.3d 409, 418 (8th Cir. 2002).

Accordingly, the Court grants the Government’s Motion, ECF No. 21, and orders the

Clerk of Court to issue a bench warrant authorizing the United States Marshal Service to arrest

Defendant Kenneth Allen Tesch, who resides at 2548 Woodcrest Drive, Chaska, Minnesota,

55318.

IT IS SO ORDERED.

Dated this 6th day of June, 2012.
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