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DEDICATION

Human Rights Watch dedicates this digest to the memory of Dr. Alison DesForges, a
valued and trusted colleague and friend, who as senior advisor at Human Rights Watch
was one of the world’s leading authorities on the Rwandan genocide. After decading
more than 40 years to the country and the Great Lakes region, she died on February 12,
2009, in a plane crash near Buffalo, New York.

Alison was the author of the 800-page award-winning account of the genocide, “Leave
None to Tell the Story.” In 1999, she received a “genius award” from the MacArthur
Foundation for her work documenting the slaughter in Rwanda.

Alison appeared as an expert witness in 11 trials at the ICTR. She also appeared in
judicial proceedings involving genocide suspects in four other national jurisdictions,
including three trials in Belgium as well as trials in Switzerland, the Netherlands, and
Canada. When she believed that individuals were falsely accused of involvement in the
genocide, she worked for their freedom.

Despite having documented the killings of hundreds of thousands of Rwandans during
the genocide, Alison drew the wrath of the current Rwandan government by insisting on
justice not only for those responsible for the genocide but also for those in the Rwandan
Patriotic Forces (RPF), the precursor to today’s government, who were themselves
responsible for serious crimes. Although the RPF defeated the genocidal regime, Alison
believed passionately that senior RPF officials should also be held to account for the
crimes that they directed or tolerated, including the murder of up to 30,000 people
during and just after the genocide. To date, the ICTR and Rwandan authorities have
rarely pursued these cases and even then only in a way that downplayed the nature of the
crime and the involvement of senior level officials.

In 2008, the government banned Alison from the country after Human Rights Watch
published an extensive analysis of judicial reforms in Rwanda, highlighting its progress
while at the same time drawing attention to fair trial issues, identifying the lack of judicial
independence as a major concern, and pointing to the failure to provide justice for
victims of crimes commited by the Rwandan Patriotic Front.

A Human Rights Watch employee for nearly two decades, Alison oversaw all of the
organization’s work on the Great Lakes region of Africa and provided counsel to
colleagues across the region and beyond. She also worked closely with Human Rights
Watch’s International Justice Program.

Alison was admired and adored by her colleagues for her extraordinary commitment to
human rights principles and her tremendous generosity as a mentor and a friend. We
will always miss her and will never forget the example that she provided.



FOREWORD

This book contains a digest of highlights of the jurisprudence of the International
Criminal Tribunal For the Prosecution of Persons Responsible for Genocide and Other
Serious Violations Of International Humanitarian Law Committed In The Territory Of
Rwanda And Rwandan Citizens Responsible For Genocide And Other Such Violations
Committed In The Territory Of Neighbouring States between 1 January 1994 and 31
December 1994 (the “ICTR”).

The book provides quick summaries or actual quotes from the Tribunal’s judgments,
which are organized topically. The digest focuses on case law regarding genocide, crimes
against humanity, war crimes, individual responsibility, command responsibility,
sentencing, fair trial requirements, appellate review, and entering guilty pleas. The digest
does not address all issues arising in a case, such as evidentiary rulings or other motion
practice, and only includes judgments publicly available through December 31, 2008.
Many of the judgments quoted contain citations to other judgments or documents.
Human Rights Watch has not reproduced those here. Please refer to the official
judgments for these additional citations.

This book does not contain analysis of, or commentary on, the decisions themselves.
The headings contained in the digest and the organization of the digest have been
created by the Author, not the ICTR. For reader accessibility, in some instances,
“application” sections have been added, so that the reader may see how the law has been

applied.

The digest is a reference tool to assist practitioners and researchers as they familiarize
themselves with the case law interpreting the Statute of the International Criminal
Tribunal for Rwanda (“ICTR Statute”).* The digest is not designed to substitute for
reading the actual decisions, which can be found on the website of the ICTR at
http:/ /www.ictr.org/.

* Statute of the International Criminal Tribunal for Rwanda, S.C. Res. 955, U.N. Doc.
S/Res/955 (1994), as amended, found at
http:/ /www.ictr.org/ ENGLISH/basicdocs/statute/2007.pdf.
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7) cumulative convictions under Article 6(1) and 6(3):
impermissible if for the same conduct; convict under Article

6(1) and consider superior position as an aggravating factor.............
8) multiple forms of Article 6(1) individual criminal responsibility.......
(a) impermissible to convict for multiple categories of joint
criminal enterprise based on the same conduct........ccccvueiuruiaceee
D)  SENtENCING ..ottt
1) INStIUMENS GOVEINING.c.uiuevereririisiereieererersasisisisesesesesesessesesestassesesesessssmssssasens
1) Article 23, ICTR Statute: Penalties........cevueurinierrinieerninierrieennicienenaes
2) Rule 100 of the Rules of Procedure and Evidence: =~ Sentencing
Procedure on a Guilty Plea.......covciiniciiiciiiicciccciccies
3) Rule 101 of the Rules of Procedure and Evidence: Penalties...........
i)  general principles governing determination of sentences.........ccocvucunnee.
1) considerations listed in Statute and Rules not mandatory or
EXNAUSHIVE ..ot
2) Trial Chamber has broad discretion as to sentencing...........cccceeueeee.
3)  NO Set SENtENCING FANGES v.vvivivirirrrsieiiiiisirireisierersieserer e senens
4)  factOrs tO CONSIART couumiiiiiiciriccicic e
5) only prison sentences dispensed; may impose life imprisonment.....
6) Tribunal may impose TeSHEULION. ....cvueveriererrieierieieireiereeeeseeeeesenaenens
7)  goals Of SENLENCING ..vvirviiiiiicii s
(2) TELIIDULION (oot
(D) dEtEITEIICE vueueuieiererereiririceecietete ettt bt s e sesenens
(€) £EhabIlItAtION .vvrviireceticieieieteiree ettt nens
() weight to accord rehabilitation.........ccccceivicirinicninicininans
(d) £eCONCIHALION ...vvriiiieicierererer et nens
(5)  sentence of life in prison does not undermine goal
of recoNCIiAtioN. ...
(e) goals served by guilty plea......coccuveiciniiiciricieiriceicecieeenne
ili)  determining penalties/seNtencing PractiCes....cemermrerrererrerrererrerneeenens
1) taking account of Rwandan law/practice........cceuveuveuninciniercircieniuenns
(@) APPLCALON...cuvieiiiicttct s
2)  GLAVILY ctviecieiiictsicie it
(a) gravity is a key/ptimary factor in Sentencing ......oeveveereereererneunes
(b) there is no hierarchy Of CLMES ...ceeeeverererrererenicecererernerccreierenenns
(c) all crimes within the Tribunal’s jurisdiction are serious...............
() gravity of genocide......ccooviiiiiiininiiniie
(z)  gravity of crimes against humanity ........c.ccocvvicvinicininnns
(ziz)  gravity of genocide and crimes against humanity.............
(d) whether zeal/sadism are relevant to ravity .......cccoveevcrreerrernenees
(e) where saving lives not at stake, crime less setious.......cccceuereunene.
(f) not required to give credit for lack of active participation..........
() may not evaluate same factor in considering gravity and
ageravating CIfCUMSTANCES ...ovvrrvevreerernseieieieseisaessssese e sessssesnans
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3) the sentence must be individualized: consider totality of
conduct; take into account the particular circumstances of the
case and the form and degree of participation.......ccceevevivvirrricurnnnn.
(a) the longest sentence must be reserved for the most serious

OFFENCES 1o
(b) life imprisonment reserved for those who planned or
ordered atrocities (particularly those with authority), or
committed crimes with zeal of sadism .......cccocevviiviniciiiiciines
(c) principal perpetration generally warrants higher sentence
than aiding and abetting..........ccccoveviviciiniiniicces
(d) secondary or indirect forms of participation generally
punished with a less severe SENtENCe ....cverrierriierriererricreneaes
(e) joint perpetrators not a priori subject to same punishment.........
(f) life imprisonment in general should not be imposed where
QUILEY PLEA et
(2) maximum International Criminal Court term of thirty years
N0t BINAING. ...t

4) single sentence may cover all counts as to which an accused is
found GUILLY ....cccuciiiic

5) sentencing in othet ICTR/ICTY CaSES w.cvvuverercererrerrercerereirerecerenes
(a) comparison with other cases of limited assistance...........ccccuu.ee.
(b) sentencing practices in ICTR and ICTY cases: principal

PEIPELIALOLS .eviiiviiiiiiiiciciice it
() generally ...
() playing a central role in planning, instigating,

ordering, committing and aiding and abetting

genocide and extermination, and instigating rape,
warranted life sentence, not thirty years.......cccoevecuvinaes

(ziz)  fifteen-year sentences inadequate for ordering

genocide and extermination; twenty-five years
IMPOSEd e

(c) sentencing practices in ICTR and ICTY cases: secondary
or indirect perpetrators, and single crimes against humanity......
() generally ..

(2)  sentences of seven years for instigating rape and
eight years for instigating six murders adequate...............

6) agEravating CIfCUMSLANCES ..cvevrrrverrireiicaeseisese st seae s
(@) generally......oociiiiiiiiiiii e

() Trial Chamber obliged to take into account............c........
(2 what constitute aggravating circumstances and
weight to give them left to Trial Chamber’s

AISCIEHION e
(ziz) must prove beyond reasonable doubt.........cccoccuvinicirunnnes
(zv) may not evaluate same factor in considering gravity

and aggravating CIfCUMSEANCES ....vuvvervevvrevereseeenriserenieenens
(v)  aggravating factor may not be an element of the

CIIMIC oottt
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(vj) Trial Chamber may balance aggravating against
MItIEAtING FACTOLS.cuvviiriiieiecierirrcee s
(b) particular aggravating CirCUMSLANCES ....ccvrvieevcrrieernneiersisesnsniens
(2)  abuse of position of influence and authority .........cccc......

(A) permissible to consider absent finding of
superior position for command responsibility .................

(B) not inconsistent to consider position of
influence as aggravating and accomplishments

achieved in position as MIIGAtING........ccceevrrrirrriiicriininennns
(©)  APPHCALION .
(z)  flight of the AcCused .....covveuviiciriniciniciriceceeceaes
(z7)  large number of victims/deaths of women, children
and OFPRANS. ...t eas
(A)  APPHCAION e
(&)  attacks where refugees sought sanctuary: hospitals
and churChes ...
(1) young age Of VICHMS ...c.cuvieeiniiiciiiiiciiciciiiecceieieas
(v9)  rape in the presence of others/public humilitation..........
(vit)  zeal and sadism/violent and cruel nature of conduct......
(A)  APPHCAION e
(v7i)  1ack Of LEMOTLSE cuvvrrerririiiericierererrr s
(i) effect on the lives Of VICHMS ..o.ovvvveieiecverereriiiicicienenennns
() personal Participation ........coceeverererieiererererninisiseeeresensnes
(57)  €dUCALION ..
(xiz)  prior criminal coNAUCt......cccuviiuciviciciiciciicccces
(5izi)  SErioUSNESS Of CLIMES ..uvuvuiuiiiiciiiieiiciciice e
(xiv) crimes committed over lengthy period of time................
(x») whether assertion of alibi/denial of guilt is an
agEravating factor ......cccviiuiiiiciciicccc s
(xvi) lack of cooperation with the prosecution not an
agEravating factor .......ocviiiviciniiiciic s
7)  MItigating CIFCUMSEANCES . vvvrieieceerereriniisisieerererensesisessessesesessasesessscsesenens
(@) @ENELAllY..oiieiiiiiiiiic s
(z)  Trial Chamber decides what is a mitigating factor...........
(z)  Trial Chamber required to take into account....................
(z)  must be proven by a balance of probabilities....................
(zv)  weight to accord left to Trial Chamber’s discretion ........
()  personal circumstances of limited weight........cccoevuninnncs
(v7)  must be presented at trial........ccceviciiiiiiiviiniiicicns
(vzi) may not be directly related to the offense......ccoccevererennene.
(vii) 'Trial Chamber may impose life sentence even if

()

there are mitigating circumstances; no automatic
CCLEAIE ottt
reduction of sentence due to mitigating
circumstances does not diminish gravity of the
OFFEIICE wavnueiieieieir ettt
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(b) particular mitigating CIfCUMSTANCES .....vuevvrreererieerenieerenseeeseesenenenne 307

(z)  prior good character and accomplishments...................... 307
(A)  APPLCAON oo 308
(B)  weight to aCCOTd ...viuiiiiiiiiiciiciciiciiccaes 310
(C) application—weight to accord ......ccocvvvvvvrrincircnnnee 311
(7)) voluntary SULfENder . ..oovcoceeuererrererericcieerereesereseeseeserenenns 312
(A) timing of surrender......cocoeviiiinicininicniiieiicnes 312
(B)  appliCatioN ...c.cvcviiieiiiciiic e 312
(#2)  QUILLY Ple@.uiiiiiiiciiiiciici 313
(A) timing of guilty plea.......ccccovivivicniiiciiiiiiiicnas 313
(B)  apPLCAtiON ..t 314
(7)) SeleCtiVe ASSISLANCE ..vvereeereivereririiricceere e nenens 315
(A)  APPLCALION oo 315
(1) SINCEIE FEMOLSE..viviiriririisisiicieieiiritce e 318
(A)  APPLCALON oo eaeaees 318
(vi)  substantial cooperation with the prosecution................... 319
(A)  APPLCALON .o 319
(V7)) AULESS/NECESSILY cuuvuvririreirireieieieireieeeiseie et 320
(A)  APPHCAION e 320
(vidi)  SUPELIOL OFAEIS..e.viuiuiiiciiiiciic e 320
(7x)  family SIEUALION c.cveveveeririccececierereeeer e nenens 321
(A weight to aCCOTd ..o 321
(B)  apPLCAtiON ..t 321
(x) lack of previous criminal record .........coccuvceiricciinicininnas 322
(A weight to aCCOTd ...vuiuiiiiiiiiiciiciciicicces 323
(x7)  good conduct while in detention ........ccccvvceeiricciciricininaas 323
(A)  APPHCALON . 323
(xzj) age and state of health of the accused/family being
VICHMIZE oo 324
(A)  APPHCAION e 324
(xizi) prior moderate political views and service to counttry..... 325
(A)  APPLCALION oo 325
(xiv) participation in relatively few criminal events................... 326
(xv) fair trial violations, but not length of proceedings........... 326
(xvi) lack of personal participation in killing/absence
from murder venue not mitigating factors.........cc.cceeueeee 326
(xvzi) lack of high position in Rwanda ..., 328
(xviti) young age of the accused at time of crimes not
MIHGANZ 1. s 328
(xix) good relations of accused’s family with neighbors of
all ethnic groups NOt MItIGAING ....vvevvvviecvriiiriiiicieiinens 328
(xx) short duration of involvement in crimes not
MIEGALING vt nens 328
(5exd) prevalling War SITUATION ...c.ceevevevrereriieiererererereereseeresenens 329
(sexzd) political background of family........cccvvvciviiiciniciiniccaes 329
8) credit fOr tiME SEIVEd ...uiuviiiiiiiciricicici s 329
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VIII)MISCELLANEOUS.......ccoiiiiitssssssssssssssssssssssssssees 330

a) General considerations regarding legal Interpretation......coceveeeeceeereecrerneecrreseeennn. 330
1) SOULCES OF LAW ot 330
i)  Appeals Chamber may consider cases rendered after Trial Chamber
JUAGMENE .t 330
D) JULISAICHON wvvrriieceticiciereter ettt ettt 331
i) subject matter jutisdiction (ratione Materiae) ...............cveeeeevecevereceeeunecnns 331
i) territorial juriSdiCtion (Fatione J0ci) .........c...ceceveeeuveicuvineeciniiiciniceinicieseenne 331
i)  temporal jurisdiction (Fatione teMmpPoris) .......cvwceveeecericeeenecuririersiseeiseeienens 331
1) crime must have occurred in 1994 ..o 331
2)  CONTINUING CIIMES...viuivirireiiicietiscteiscse sttt 332
3) pre- and post-1994 evidence of intent admissible .........ccccocvvriirunce. 333
4) pre-1994 evidence of prior good conduct admissible as a
MItigating CIFCUMSTANCE ..vvviiiiisiriieiiieisii e 334
5) pre-1994 evidence may establish a pattern, design, or systematic
course of conduct by the accused, or provide context ..........coceuvuunne 334
6) pre-1994 evidence regarding credibility and propensity to
commit crimes admissible ..., 335
7) application—temporal jutiSAiCHON. ......c.oveuevierriniereeericeeeienes 335
©)  Fair trial fights....oouiiiiicii s 335
) SEATULE 1ot 335
i) ENErallY ..o 336
1) balance rights and JUSHICE .......ccruivviiiiiiiciniiccc e 336

iii)

2) decline to exercise jurisdiction where serious and egregious
rights violations would prove detrimental to the court’s
integrity—such as where the accused was subjected to

inhuman, cruel or degrading treatment, Of tOTtULe.......cocvuerrveevrcunenes 336

3) where rights violated, the accused is entitled to an effective
FEMEAY woeviieiiciiiici s 337
Presumption Of INNOCENCE.....cuviviviiiiiieiirc s 337
1) burden of proof beyond reasonable doubt..........ccccuviiiviniiiiinicininans 337

(a) application—defence argument that burden of proof
erroneously Shifted ......covvcccererinnnicccer e 338

2) taking judicial notice of generally known facts does not violate
the presumption of INNOCENCE .....cvvviiiiiiiiriiccc e 339
3) inferences do not relieve prosecution of burden of proof................. 339
the right to remain silent/right against self-incrimination..........ceccceeece. 340
the right to be promptly informed of the reasons for arrest.........ccceuuue. 340

1) prosecution may request urgent, provisional measures for state
tO ALTEST A SUSPECE wvvrriieirieeirietetese ettt 340

2) third state and prosecution have overlapping responsibility
Where State Arfests SUSPECT.. it sees 340

3) suspect has right to be promptly informed of the reasons for
his arrest even where arrest by third state.......ccevvveeeeeeeerennninccenes 341

4) provisional detention without charges must be as short as
POSSIDIE .o 341

XXViii



vi)

vii)

Vi)

1)

i)

5) right to a remedy for violation of fair trial rights.......c.ccccevvuvirininnne. 341

6) application—delay in charging/provisional charges ..........ccocceuvcuneuee. 341
7)) LEMEAY ceovieiiiiiici e 342
the right to be brought promptly before a judge/the right to
challenge the lawfulness of detention .........cccovcvriniiciiiciiinicicce, 343
1) APPHCAION ...t 344
2)  LEMEAY wvreirirerireccceteerr ettt 344
the right to be tried without undue delay.........cccocvuviiiiiiiininiiiinn, 345
1) APPHCAtION ....iiiiiiiiccc 345
the right to a fair and public trial ..o 346
1) right to a faif trial ... 346
(a) violated by Government interference with witnesses.................. 347
() APPLCALON et 347
(b) violation of Rule 68 disclosure obligations...........cceccueuriucuriiunnn. 347
()  mandatory disclosure of witness statements..........cc.e...... 348
(c) other requirements of a fair trial........ccccovvicviviciinicniiiciicne, 348
the right of the accused to be tried in his or her presence ........ccccvueeeee 348
1) illness of one of the aCCUSEd ....cccueverrirrericecciererrrrrceeerereeeeeees 349
2) right to be present may be waived if the accused refuses to
attend trIal .o 349
(a) waiver must be free, unequivocal, and done with full
KNOWIEAZE ..ottt 349
(b) in the “interests of justice” to assign counsel where the
accused refuses to attend trial ..o, 350
the right to counsel/the right to effective assistance of counsel.............. 350
1) the right to counSsel ..o 350
(a) right exists from the moment of transfer to the Tribunal........... 350
(b) applies during prosecution qUESHONING........cvurerriiucrriscensrierennns 350
2) the right of an indigent accused to counsel .........ccccccviviiiinicirinicnnn. 350
(a) not entitled to choose counsel........cccevvvrnicccerennnreicerenenens 350
3) the right to effective assistance of counsel ........ccocoevivvicrinicininnnn 351
(a) conflict of interest between attorney and clienit.......ccceeeceveceeneee. 351
4) application—remedy for gap in, or lack of, representation ............... 351
the right to call/cross-examine witnesses (“equality of arms”), and
the right to 1aise ObJECIONS w...vuvivieciiiici e 352
1) Trial Chamber has discretion as to the modalities of
EXAMINAO N o.viiviiiereriiiiiire ettt 352
(@) APPLCALION ..ottt 353
2) the right to raise ObJECHONS ......cvucviiiciiiiiiicc e 353
3) party who fails to cross-examine a witness upon a particular
statement tacitly accepts the truth ..., 353
the right to have adequate time and facilities for the preparation of
a defense (“equality Of ArMS™) ...c.oviueinieieiieiriicieeece e 354

1) does not amount to material equality of financial and/or
human resources; evaluation depends on the circumstances of
ThE CASE vt 354
2) Trial Chamber is best positioned to consider iSSUE........ovurrurirurinines 355
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i)

Xiv)
XV)

xvi)
Xvii)
xviii)
XiX)

3) translations:  the right to defend against the charges
encompasses being able to present arguments in one of the

working languages of the Tribunal.......cccccooviiiiiiniiicie,
4) APPHCATION ...uviiecriii s
the right to a reasoned OPINION.....c.cuiviciiiiricirie e
1) duty to provide clear, reasoned findings of fact as to each
element of each crime charged ...,
2) reasoned opinion requirement enhanced where witness
identified the accused in difficult circumstances........c.coocvvviciricincnnn.
the right to an appeal.......ccccccviiiiiiii
the right to an independent and impartial tribunal........cccccvviiviiiicininnines
1) independence implies institution not subject to external
authority and has complete freedom in decision-making...................
2) the duty of judges to be Impartial........c.cccovuiiviniiniiiie
3) presumption of independence/impattiality of Tribunal judges.........
4) test for determining judical bias.......cccoveciviniiiniiiiiniiniie
(a) no need to entertain sweeping or abstract allegations of
bias/ must set forth arguments in a precise manner.........ooee.e.
(b) alleged differential treatment of prosecution and defense
WILLESSES . vvrrriiisiscsciere e er bbbt
(€) applicatioN—DbIas .....ccccevivriiiriiriiiciii e
duty of prosecutor to act independently; impermissible motives in
SClEeCtiNG PLOSECULIONS ...vuvevriririeiiiiererereriiiiterierereseses e esesse s senens
the right to self-representation........ocveciciicniciiinee e
the right to appear as a witness in one’s own defense.......ccoevvvvicvvceince.
the right to be informed promptly and in detail of the nature and
cause of the charge (indictment defects) .......ccocviviviviciivicininiciiniciiae
1) must set out a concise statement of facts and crimes charged...........
2) charges must be sufficiently clear for the accused to prepare his
dEfENSE i
3) may only convict of crimes charged in the indictment.........c.cccccue..e.
4) the importance to international justice of dismissing defective
ChALZES ot
5) functions of the INAICEMENT.....c.viueiriereiricieiieircree s
0) pleading rEqUITEMENLS ..cuvuviiviciiiiciiic s
(a) charges and material facts must be pled with sufficient
precision to provide NOtCE. ...
(b) the prosecution is expected to “know its case” ........ccocvuverrvunince.
(c) where a material fact is not in the prosecution’s possession.......
(d) indictment that does not plead material facts, or does not
plead them with the required specificity, is defective..................

(e) a defect may be considered harmless only if the defence
was not materially impaired/ there was no prejudice to the
ACCUSEd oot

(f) read the indictment as a whole and consider the schedule
Of PArtiCUlALS ..o

(g) general allegations do not render an indictment defective..........
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(h) need not plead the evidence........ccoeuveuvicivivicininiccniciiisinnen,

@
9]
(k)

0

whether a fact is material depends on case/what is a
Material fAC .....oievviiiiiicicci e
amount of detail required turns on crime charged and
proximity of the accused to the crime........coovvivvvciriciicnninnnes
criminal acts physically committed by the accused must
specify, where feasible, the identity of the victim, the time
and place of the events and the means by which the acts
WEre COMMULLEd w.ovvviiiiiiiciiic s

() APPLCALION ..o
pleading mass crimes: scale of crimes may make it
impracticable to require a high degree of specificity ...............

(m) where newly discovered information or evidence turned

out differently than expected......c.cccoouviviviiiniiiniiicians

(n) pleading Article O(1) c.cviiiciriiciriiciiiccccecee

() identify the particular acts or course of conduct of
the accused ..o
(@)  simply quoting Article 6(1) discouraged/ insufficient
(zi)  failure to plead specific form of individual
responsibility not fatal where indictment described
the accused’s 10le ..o
(zv) failure to plead details as to murder victims:
consider whether mass crimes sufficiently pled;
failure to identifying victim excusable where identity
N0t KNOWN 1.t
() pleading accomplice responsibility .........ccccocvieiiiirinnnnes
(v7)  pleading continuing CrIMES......ceuvvucvrirucrriiiciricieiicnnn.
(vid)  pleading OMISSIONS ....ccuviuieiiieciiiiicisi e
(viid) pleading incitement/INSHZANG. ....vvuveerereereereereerieneenaene

(o) pleading joint criminal eNterprise ......coevcerviceivicrrisicnsienens

(5)  JCE must be specifically pled.......ccccooivviciniinininnnn.
(z)  JCE may be pled by using “common purpose” or
“criminal enterprise” ...,
(zi)  “committing” insufficient to plead JCE .........ccccc.c.....
(2v)  must plead purpose of the enterprise, identity of the
participants, nature of the accused’s participation,
and the period of the enterprise......cccoevrvivviririccirinnnes
() should plead form/type of JCE.....ccccoovrvrvrererereennnn.
()  may plead form/type of JCE by pleading mens rea......

(vii)  application—pleading joint criminal enterprise...........

(p) pleading Article 6(3) ..o

() mere mention of Article 6(3) does not suffice ............
(z)  need not plead exact identity of subordinates; can
identify by Group ..c.cccceeieueinicieiicieeeeeeeeeeaene,
(zi)  alleging wrong soldiers committed the attack
rendered indictment defective.......cocevicinincirinicininenee
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() less  precision  acceptable = when  pleading

SUbOIdINAtEs” ACES ..ecvuveieiiicc e
()  pleading identity of victims and manner and means
OF ALLACK ..
(vi)  pleading knowledge of crimes and failure to prevent
and/of tO PUNISH ...
(vid)  application—pleading 6(3)......ccccvuveuriviririviciniiiciiiicisiens
(qQ) pleading 72ens 16a..........cccucuviievivinciviiiiiiiiccii e
(5)  pleading mens rea for genocide .......ccviviiiviiiiiiiiiiniiininns
(r) pleading conspiracy to commit genocide........coevviviciriiiiciricnnnnn.
()  may not rely on allegations pled regarding other
COUNLES vurruiaririe st nae e

(z)  evidence of meetings not propetly pled as to
conspiracy may be relevant to other allegations

propetly pled ...
(232)  APPLCAION ..ovviieiiiiiiiiii e
(s) diSCLEPANCIES/ VAZUCNESS..cvuvrvrercireereereieereireseeeeeaeesseessesaeseeseenanns
()  minor discrepancies acceptable, as long as not
prejudicial to the defense ...,
()  discrepancies/vagueness as to dateS.......veveureureererrierennnes
(i)  discrepancies/vagueness as to location .........cecvevcerennce.
(t) aggravating factors must be pled.......ccoveeeniccvnicniniciniceiniennn,
(u) accused not given notice by factual allegations in other
indictment where joint trial........cccovrviiiinicincces
(v) error for Trial Chamber to view evidence where no
AdEqUALE NOTICE....urvieciieiiciiticic s
(w) prosecution should remove facts it does not intend to
PIOVE ittt
certain defects in the indictment may be “cured” by timely,
clear and consistent INfOrMAtioN ........cccviviciriiciniiiciccees

(a) assess whether accused was in a reasonable position to
understand the charges, whether the defect caused
prejudice or whether the trial was rendered unfair.........cccceeueee

(b) prosecution’s pre-trial brief, opening statement, or witness
charts annexed to pre-trial brief may “cure” defects....................

(c) service of witness statements alone not a “cure” ........ccccvuveunnee.

(d) closing brief N0t @ “CULE” ..o

(e) in evaluating acceptability of “cure,” consider timing,
importance of the information to accused’s ability to
prepare the defence, and impact of the newly-disclosed
MAtErial ..o

(f) burden on prosecution to show “cure” caused no
prejudice/ ability to prepate the defense was not materially
IMPALE.eieiiieiriiicieiieieiie ettt ssens

(g) “cure” may not lead to a radical transformation of the case.......
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(h) omitted counts or charges not subject to “cure”/ must

amend the indictment; only “vagueness” or “ambiguity”

may be “cured” ...

(i) error for Trial Chamber not to consider whether
indictment defects were “cured” ...

() “cures” must be the exception/used in a limited number of
CASES wevvreerriiatii et tse sttt

(k) cumulative effect of indictment defects: consider whether
trial rendered UNFAIL ..o
(i)  application—cumulative defects.........ccovuvirriiicrrinicuninnnas
() application—“cuting” Permitted.......c.ocouerrurererruererrirereuriereneeenenne
(m) application—“curing” not permitted..........cceeurucererierrrrierrereennne
()  may not add major massacre site through “cure”............

() may not expand to new locations and new
perpetrators through “cure” ...,

(z)  “cure” not permitted where indictment alleged

wrong soldiers committed rapes; would have been a
radical transformation ...

(zv) murder charges excluded where witness summary
modified rather than supplemented indictment...............

() where involvement in massacre pursued under 6(1)
theory, error to convict under 6(3).....ovweuveerrieuerricrennn.

(1)  no “cure” where only one sentence in annex to pre-
trial Brief .....coiiiiiiicc e

(vi7) no “cure” where contradictory positions taken as to
purpose of evIdence........oviiiiinicini
(vizi) “‘cure” must provide clear and consistent information.......

(i) “approving spectator” theory excluded where only
in final trial brief ...

(x)  “cure” not permitted to change identity of murder
victim or add a new allegation of murder........ccccevuruenenes
(x7)  “cure” must be tMely.....ccooeeurieuerriereiricieieeceieeeeniaes
8) reversing convictions based on indictment defect not cured.............
(2) APPLCALION .evvveriiiiiicererete et sens
9) time to raise/waiver of indictment defects .......cocveuveurencererncerernerennces
(a) defects should be raised pre-trial.......cocccoeuviccuciviciinicininiciriicnnn,

(b) defects may also be raised when evidence is introduced or
DY MOION cveteeiieretetririccicietetseresesecie ettt nens
(c) consideration of defects at the deliberations stage...........ccccuu.e.e.
(d) defects may also be raised for the first time on appeal................
(e) whether silence may CONSHIUE @ WAIVEL...evveereevererereererereeeeeererenens

(f) if Trial Chamber treated challenge as timely raised, Appeals
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SUMMARY OF JUDGMENTS AGAINST THE ACCUSED

Jean-Paul Akayesu, was bourgmestre of the Taba commune. The Trial Chamber found
that after April 18, 1994, following a meeting with senior government officials, Akayesu
failed to attempt to prevent the killing of Tutsi in Taba; instead, he not only knew of and
witnessed killings, but he participated in, supervised and ordered killings. The Trial
Chamber convicted him of genocide, direct and public incitement to commit genocide,
and crimes against humanity (extermination, murder, rape, torture, and other inhumane
acts). The Trial Chamber sentenced him to life imprisonment. The Appeals Chamber
affirmed the verdict and sentence.

Emmanuel Bagambiki was Prefect of Cyangugu prefecture, where the Inferahannve!
and other groups killed massive numbers of mostly Tutsi civilians between April and
July 1994, including at the Gashirabwoba football field, the Shangi parish, the Mibilizi
parish, the Nyamasheke parish. Bagambiki was also a member of the Mouvement
Républican National pour la Démocratie et le Devéloppement (MRND),? the youth movement
associated with the MRND being the Interahammwe. (The MRND was, up to 1994, the
political party of the former President of Rwanda, Juvénal Habyarimana.) Bagambiki
was found not guilty of any crimes.

Ignace Bagilishema was bourgmestre of the Mabanza commune in Kibuye prefecture.
The Indictment alleged that Bagilishema allowed inferahanmve militiamen to set up
roadblocks to single out Tutsis, who were then handed over to Bagilishema and
murdered by the communal police; that he organized and directed the massacres at the
Catholic Church and Home St. Jean Complex and at the Gatwaro Stadium on April, 17-
19, 2004; and that he directed attacks on Tutsis in Gishyita and Gisovu communes
during April, May and June 1994. The Indictment charged Bagilishema with genocide,
complicity in genocide; crimes against humanity (murder, extermination, other inhumane
acts); and war crimes. The Trial Chamber acquitted him on all counts. The Appeals
Chamber affirmed the acquittal.

Théoneste Bagosora was, between April 6 and 9, 1994, the highest authority in the
Ministry of Defense, exercising, in the capacity of Colonel, control over the Rwandan
Armed Forces. Prior to that time he had participated in several official government
missions, including the negotiation process in 1992 and 1993 between the Habyarimana
Government? and the Rwandan Patriotic Front (RPF), which led to the Arusha Accords
on August 4, 1993. The Trial Chamber found him responsible for the murders of: the
Rwandan Prime Minister (Agathe Uwilingiyimana); four opposition politicians (Joseph
Kavaruganda, the President of the Constitutional Court; Frédéric Nzamurambaho, the

! 4[T]he word Interahamwe may sometimes refer to a member of a structured national and local group that was
usually thought of as being the youth wing of MRND. The word may sometimes also refer to any person who
took part in the massacres of 1994 and who was wearing, or not wearing, special attire.” Gacumbitsi, (Trial
Chamber), June 17, 2004, para. 150. According to Dr. Alison Des Forges, “what separated the Interahamwe
from other party youth wings was its access to military training.” Zigiranyirazo, (Trial Chamber), December 18,
2008, para. 110.

2 MRND is also varyingly defined as Mouvement Révolutionnaire National pour le Développement, and
Mouvement Républicain National et Démocratique.

® Juvenal Habyarimana was President of Rwanda just prior to the start of the genocide. The downing of his
airplane, also carrying the President of Burundi, on April 6, 1994, marked the start of the genocide in Rwanda.



chairman of the Parti Social Démocrate and Minister of Agriculture; Landoald Ndasingwa,
the vice-chairman of the Parti Libéral and Minister of Labor and Community Affairs; and
Faustin Rucogoza, an official of the Mouvement Démocratique Républicain and Minister of
Information); ten Belgian peacekeepers who had been part of the United Nations
Assistance Mission for Rwanda (UNAMIR); and large numbers of civilians in Kigali and
Gisenyi. Specifically, the Trial Chamber found him guilty of genocide based on ordering
genocide at Kigali area roadblocks, and superior responsibility for genocide for crimes
committed at Kabeza, Kibagabaga Mosque, the Saint Josephite Centre, Karama hill,
Kibagabaga Catholic Church, Gikondo Parish, Gisenyi town, Mudende University and
Nyundo Parish. The Trial Chamber also found him guilty of crimes against humanity
(murder, murder of peacekeepers, extermination, rape, persecution and other inhumane
acts); and war crimes (violence to life, violence to life for the murder of the
peacekeepers, and outrages upon personal dignity). He was sentenced to life in prison.
(The case was on appeal at the time of this publication.)

Jean-Bosco Barayagwiza was a high-ranking board member of the Comite d’Initiative of
the Radio Television Libre des Milles Collines (RTLM) and founding member of the Coalition
for the Defence of the Republic (CDR). The Trial Chamber convicted him of genocide,
direct and public incitement to commit genocide, conspiracy to commit genocide, and
crimes against humanity (extermination and persecution). The Trial Chamber sentenced
him to 35 years imprisonment. The Appeals Chamber reversed convictions for (1)
individual criminal responsibility for direct and public incitement to commit genocide
for acts within the CDR, and for conspiracy to commit genocide, and (2) command
responsibility for acts within RTLM and the CDR for genocide, direct and public
incitement to commit genocide, and extermination and persecution as crimes against
humanity. ~ The Appeals Chamber affirmed convictions of individual criminal
responsibility for having (1) instigated genocide by CDR members and Impuzamugambi (a
CDR youth wing/militia) in Kigali; (2) ordered or instigated extermination as a ctime
against humanity by CDR members and Impugamngambi in Kigali, and having planned
this crime in Gisenyi prefecture; and (3) instigated persecution as a crime against
humanity by CDR members and Impugamugambi in Kigali. The Appeals Chamber
reduced his sentence to 32 years imprisonment.

Simon Bikindi was a composer and singer, and formerly worked at the Ministry of
Youth and Association Movements of the Government of Rwanda. He was perceived
as an important and influential member of the MRND, and was President of the Indiro
ballet, which performed with him at MRND rallies. He was convicted of direct and
public incitement to commit genocide based on traveling on the main road between
Kiviumu and Kayove in Gisenyi préfecture, as part of a convoy of Interahammwe, and
broadcasting that the Hutu should rise up to exterminate the Tutsi minority. On his way
back, he used the system to ask if people had been killing Tutsi, who he referred to as
snakes. He was not convicted regarding his songs, two of which the Trial Chamber
found he had composed with the intent to disseminate pro-Hutu ideology and anti-Tutsi
propaganda. The Trial Chamber sentenced him to 15 years imprisonment. (The case
was on appeal at the time of this publication.)



Paul Bisengimana was bourgmestre of Gikoro commune in Kigali-Rural prefecture. He
had previously served as headmaster of a secondary school in Nyanza and Presiding
Judge of the Cantonal Court of Nyamal, Kigali prefecture. He pled guilty to aiding and
abetting murder and extermination of Tutsi civilians at Musha Church, where more than
a thousand Tutsi were killed, and at Ruhanga Protestant Church and School in Gikoro
conmmune between April 13 and 15, 1994. The Trial Chamber, which entered the
conviction as extermination, sentenced him to 15 years imprisonment.

Sylvestre Gacumbitsi was bourgmestre of Rusumo commune, Kibungo prefecture, and a
member of the MRND vparty. As bourgmestre, he was the highest-ranking local
administrative official in Rusumo commune. The Trial Chamber convicted him of
planning, instigating, ordering, committing, and aiding and abetting genocide (based on
killing); instigating genocide (based on serious bodily harm); planning, inciting [s:
should be instigating], ordering, and aiding and abetting extermination as a crime against
humanity (for the Nyarubuye Parish massacres); and instigating rape as a crime against
humanity. The Trial Chamber sentenced him to 30 years imprisonment. The Appeals
Chamber upheld all convictions, and entered additional convictions for aiding and
abetting murder as a crime against humanity, and expanded the responsibility for
ordering crimes to cover all crimes committed at Nyarubuye Parish. The Appeals
Chamber, which concluded that Gacumbitsi was a “primary player” in the massacre and
rape of thousands, sentenced Gacumbitsi to life imprisonment.

Samuel Imanishimwe was a Lieutenant in the Rwandan Armed Forces and served as
acting commander of the Cyangugu military camp, also referred to as the Karambo
military camp. The Trial Chamber convicted him of command responsibility for
genocide, extermination as a crime against humanity, and one count of war crimes for
the Gashirabwoba football field massacre on April 12, 1994. It also convicted him of
individual responsibility for murder, imprisonment and torture as crimes against
humanity, and murder, torture and cruel treatment as war crimes, based on crimes at the
Cyangugu military camp. The Trial Chamber sentenced him to 27 years. On appeal, the
convictions related to the Gashirabwoba football field massacre were overturned due to
indictment defects. The remaining convictions were affirmed, leaving a sentence of 12
years.

Gratien Kabiligi was the head of the operations bureau (G-3) of the army general staff
and a General in the Rwandan Armed Forces. The Trial Chamber acquitted him of all
charges.

Juvénal Kajelijeli was a leader of the Interahanmive, and had been a bourgmestre of Mukingo
commune, but was in private business during April 1994. The Trial Chamber convicted
him of ordering, instigating, aiding and abetting, and command responsibility for
genocide and extermination as a crime against humanity for crimes in Nkuli, Mukingo,
and Kigome communes, in particular at Byangabo Market, Busogo Hill, the
Munyemvano compound and the Ruhengeri Court of Appeal. The Trial Chamber also
convicted him of individual responsibility for direct and public incitement to commit
genocide based on events at Byangabo Market. The Trial Chamber found that Kajelijeli
directed Interahamve mobs to massacre Tutsis in an effort to rid the Mukingo and Nkuli



communes of them, and that he played an instrumental role in transporting Interahanmve
and providing them with weapons. As a result, more than 300 died. The Trial Chamber
sentenced him to life imprisonment. On appeal, the Appeals Chamber vacated the
convictions for command responsibility, found that Kajelijeli’s rights were violated
during arrest and detention, and reduced his sentence to 45 years imprisonment.

Jean Kambanda was former Prime Minister of the Interim Government of Rwanda.
The Indictment alleged that Kambanda had control over the senior civil servants and
senior military officers and, along with other senior government officials, incited and
encouraged the population to murder Tutsis and moderate Hutus, including at a large
rally in Butare on 19 April 1994, and in other public meetings and in the media. The
Indictment further alleged that Kambanda ordered roadblocks knowing that they would
be used to identify Tutsis and moderate Hutus, and distributed arms and ammunition to
groups that he knew would massacre civilians. Kambanda pled guilty to all six counts
against him: genocide, conspiracy to commit genocide, direct and public incitement to
commit genocide, complicity in genocide, and crimes against humanity (murder and
extermination). The Trial Chamber sentenced him to life imprisonment. On appeal,
Kambanda argued that the guilty verdict should be quashed and a new trial held, or that
his sentence should be revised. The Appeals Chamber affirmed all aspects of the

conviction and sentence.

Jean de Dieu Kamuhanda was Director General at the Ministry of Higher and
Scientific Research and an influential member of the MRND party. The Trial Chamber
convicted him of ordering, instigating, and aiding and abetting genocide (based on
killing), and extermination as a crime against humanity, based on his role in an attack on
April 12, 1994 against Tutsi refugees at the Parish Church and adjoining school in
Gikomero commune, Kigali-Rural prefecture. The Trial Chamber sentenced him to life
in prison. The Appeals Chamber vacated the convictions based on instigating and aiding
and abetting, but affirmed the convictions based on ordering as to both genocide and
extermination, and affirmed the sentence.

Frangois Karera was appointed Prefect of Kigali-Rural prefecture by the Interim
Government, and held that position until mid-July 1994. Previously, he was a sub-
prefect at Kigali-Rural prefecture, and, earlier, bourgmestre of Nyarugenge urban
commune. At certain periods, he was president of the MRND party in Nyarugenge
commune. The Trial Chamber convicted him of genocide, and murder and
extermination as crimes against humanity. Specifically, the Trial Chamber convicted him
of ordering genocide in Nyamirambo sector; instigating and committing genocide during
an attack on Tutsi refugees at Ntarama Church in Ntarama (south of Kigali); and
instigating and aiding and abetting genocide in Rushashi commune. The Trial Chamber
also convicted him of instigating and committing extermination as a crime against
humanity at Ntarama Church; ordering extermination in Nyamirambo sector; and
instigating and aiding and abetting extermination in Rushashi commune. Finally, the
Trial Chamber convicted him of ordering, instigating, and aiding and abetting murder as
a crime against humanity as to specific murders. The Trial Chamber sentenced him to
life imprisonment. The Appeals Chamber reversed the convictions for: aiding and
abetting genocide and extermination as a crime against humanity based on the alleged



weapons distribution in Rushashi commune; ordering genocide and extermination and
murder as crimes against humanity based on the alleged murders of three individuals;
ordering genocide and extermination as a crime against humanity as to another killing;
and instigating murder as a crime against humanity as to another murder. The Appeals
Chamber affirmed the remaining convictions and affirmed the sentence of life in prison.
(The Appeals Chamber decision is not included in this Digest because it was issued
subsequent to the cut-off date used for this publication.)

Clément Kayishema was the prefect of Kibuye prefecture and controlled the
Gendarmerie Nationale. The Trial Chamber found that on April 17, 1994, Kayishema
ordered the Gendarmerie Nationale and others to attack the Catholic Church and Home
St. Jean Complex in Kubuye, and that Kayishema participated in and played a leading
role in the massacres at the Complex, which left thousands dead or injured. In addition,
the Trial Chamber found that Kayishema ordered the Gendarmerie Nationale, police
and others to attack unarmed Tutsis who had sought refuge at the Kibuye Stadium on
April 18, 1994, which left thousands dead or injured, and that Kayishema and his
subordinates were present and participated in attacks at the Church in Mubuga on April
14, 1994. Kayishema also participated in and took a leadership role in attacks on Tutsis
in the area of Bisesero. The Trial Chamber found Kayishema guilty of genocide, and
sentenced him to life imprisonment. The Appeals Chamber affirmed the verdict and
sentence.

Jean Mpambara was formerly the bourgmestre of Rukara commune in eastern Rwanda.
He was found not guilty of genocide and extermination as a crime against humanity.
The charges were based on: looting and killing in Gahini Sectenr on April 7-8, 1994; an
attack on Gahini Hospital on April 9; and two attacks at the Parish Church of Rukara
where, on April 12, 1994, up to 2,000 Tutsi civilians were killed.

Mikaeli Muhimana was formerly a conseiller of Gishyita Sectenr. 'The Trial Chamber
convicted him of committing genocide, committing and abetting rape as a crime against
humanity, and committing and instigating murder as a crime against humanity, for:
participating in various attacks by shooting and throwing a grenade at Tutsi refugees;
raping numerous Tutsi women or women whom he believed to be Tutsi; disemboweling
a pregnant woman who died from her injuries; abetting others who raped Tutsi women;
and instigating others to kill victims in his presence. The crimes occurred between April
and June 1994, at various locations in Kibuye prefecture, including Gishyita Town,
Mubuga church, Mugonero Complex and the Bisesero area. The Trial Chamber
sentenced him to life in prison. On appeal, his genocide conviction was affirmed; two
rape findings and one murder finding (the disemboweling) were reversed, but otherwise
the convictions for rape and murder as crimes against humanity (based on numerous
other rapes and murders) were affirmed. His sentence remained life in prison.

Tharcisse Muvunyi was a Lieutenant-Colonel in the Rwandan Army and, from April 7,
1994 through mid-June 1994, he assumed the position of Commander of the Feole des
sous-Officiers (ESO) Camp in Butare prefecture. The Trial Chamber convicted him of
aiding and abetting genocide in connection with an attack involving ESO Camp soldiers
at the Groupe scolaire near the camp, and command responsibility for genocide based on



attacks at the Butare University Hospital, the University of Butare, the Beneberika
Convent, the Mukura forest, and at various roadblocks in Butare. The Trial Chamber
also convicted him of individual responsibility for direct and public incitement to
commit genocide in connection with public meetings in Gikonko in Mugusa commune
and Gikore Trade Center, and superior responsibility for crimes against humanity (other
inhumane acts) based on mistreatment inflicted by ESO soldiers. The Trial Chamber
sentenced him to 25 years imprisonment. The Appeals Chamber reversed the
convictions for genocide, for other inhumane acts as a crime against humanity, and for
direct and public incitement to commit genocide based on the speech Muvunyi gave at
Gikonko. As to the speech Muvunyi gave at Gikore Trade Center, the Appeals
Chamber quashed the conviction and ordered a retrial limited to that incident. The
Appeals Chamber quashed the sentence, specifying that any new sentence could not
exceed 25 years imprisonment. (The case was being re-tried at the time of this
publication.)

Alfred Musema, the director of the Gisovu Tea Factory in Kibuye prefecture, a
member of the "conseil préfectorial’ in Byumba prefecture and a member of the Technical
Committee in the Butare commune. The Trial Chamber found that on April 26, April
27, May 3, May 13, and May 14, 1994, Musema along with employees of the Gisovu Tea
Factory participated in large-scale attacks on Tutsi refugees, that Musema took part in
these attacks and also knew that his subordinates were also attacking Tutsis, but did
nothing to stop them. The Trial Chamber found Musema guilty of genocide and crimes
against humanity (extermination and rape), and sentenced him to life imprisonment.
The Appeals Chamber affirmed the convictions for genocide and extermination as a
crime against humanity, but overturned the conviction for rape as a crime against
humanity. The Appeals Chamber also affirmed the sentence of life imprisonment.

Ferdinand Nahimana was founder and ideologist of RTLM. The Trial Chamber
convicted him of genocide, direct and public incitement to commit genocide, conspiracy
to commit genocide, and crimes against humanity (extermination and persecution). He
was sentenced to life imprisonment. The Appeals Chamber reversed all convictions for
individual criminal responsibility, and affirmed convictions for command responsibility
as to RTLM broadcasts after April 6, 1994, for the crimes of direct and public incitement
to commit genocide, and persecution as a crime against humanity. The Appeals
Chamber reduced his sentence to 30 years.

Siméon Nchamihigo was a substitut du Procureur de la Républigue (Deputy Prosecutor) in
Cyangugu, working for the Rwandan Ministry of Justice. The Trial Chamber found him
implicated in the murders of: several specific individuals; thousands of Tutsis at places
where they had taken refuge (including churches); and a group of refugees removed
from Kamarampaka Stadium on April 16, 1994. The Trial Chamber convicted him of
nine counts of genocide, four counts of extermination as a crime against humanity, two
counts of murder as a crime against humanity, and one count of other inhumane acts as
a crime against humanity for his role in ordering, instigating and/or aiding and abetting
the killings. The Trial Chamber sentenced him to life in prison. (The case was on
appeal at the time of this publication.)



Emmanuel Ndindabahizi was Executive Secretary of the Social Democratic Party,
Parti Social Démocrate (PSD) and, from September 1992 until April 6, 1994, Directeur de
Cabinet in the Ministry of Finance. On April 9, 1994, he became Minister of Finance of
the Interim Government until his exile from Rwanda in July 1994. The Trial Chamber
found that Ndindabahizi transported attackers to a certain Gitwa Hill in the Bisesero
Hills (Kibuye prefecture), distributed weapons and urged the attackers to kill Tutsis,
resulting in the death of thousands; for those acts, he was convicted of instigating and
aiding and abetting genocide, and committing, instigating, and aiding and abetting
extermination as a crime against humanity. The Trial Chamber also found that
Ndindabahizi gave encouragement, money and machetes to persons manning a certain
roadblock at Gaseke, and thereafter, they killed a person; for those acts, he was
convicted of instigating and aiding and abetting genocide, and murder as a crime against
humanity. The Trial Chamber sentenced him to life in prison. The Appeals Chamber
affirmed the convictions for genocide and extermination as a crime against humanity for
the events at Gitwa Hill, but vacated the convictions for genocide and murder as a crime
against humanity for the events at the Gasake roadblock. The Appeals Chamber
affirmed the sentence.

Hassan Ngeze was owner and chief editor of the newspaper Kangura. The Trial
Chamber convicted him of genocide, direct and public incitement to commit genocide,
conspiracy to commit genocide, and crimes against humanity (extermination and
persecution). He was sentenced to life imprisonment. The Appellate Chamber reversed
convictions for individual criminal responsibility for (1) conspiracy to commit genocide
and persecution as a crime against humanity; (2) having instigated genocide through
matters published in Kangura newspaper and having ordered genocide on April 7, 1994 in
Gisenyi; (3) having directly and publicly incited genocide in Gisenyi prefecture; (4)
having ordered extermination as a crime against humanity on April 7, 1994 in Gisenyi.
The Appeals Chamber affirmed convictions for individual criminal responsibility for
having (1) aided and abetted genocide in Gisenyi prefecture; (2) directly and publicly
incited genocide through matters published in Kangura in 1994; and (3) aided and abetted
extermination as a crime against humanity in Gisenyi prefecture. The Appeals Chamber
reduced his sentence to 35 years.

Eliézer Niyitegeka was a former journalist at Radio Rwanda, founding member of the
Movement Démocratigne Républicain (MDR) party, and Chairman of the MDR party for
Kibuye prefecture from 1991 to 1994. He was also Minister of Information in Rwanda’s
Interim Government. The Trial Chamber convicted him of genocide, conspiracy to
commit genocide, direct and public incitement to commit genocide, and crimes against
humanity (murder, extermination, and other inhumane acts). The Trial Chamber
sentenced him to life imprisonment. The Appeals Chamber affirmed the convictions
and sentence.

Anatole Nsengiyumva was Commander of the Rwandan Armed Forces in the Gisenyi
operational sector. The Trial Chamber found him responsible for ordering killings in
Gisenyi town, Mudende University, and Nyundo Parish in Gisenyi prefecture, and aiding
and abetting killings in the Bisesero area of Kibuye prefecture. The Trial Chamber
convicted him of genocide, crimes against humanity (murder, extermination,



persecution, and other inhumane acts), and war crimes (violence to life). The Trial
Chamber sentenced him to life in prison. (The case was on appeal at the time of this
publication.)

Aloys Ntabakuze was Commander of the elite Para Commando Battalion of the
Rwandan Armed Forces. The Trial Chamber found he bore superior responsibility for
crimes committed at Kabeza, Nyanza and L Institut Africain et Mauricien de Statistiques et
d’Economie [IAMSEA], and convicted him of genocide, crimes against humanity (murder,
extermination, persecution, and other inhumane acts), and war crimes (violence to life).
The Trial Chamber sentenced him to life in prison. (The case was on appeal at the time
of this publication.)

André Ntagerura served as a minister in the Rwandan Government, his last
appointment being Minister of Transport and Communication in the Interim
Government. He was also a member of the MRND. He was found not guilty of any
crimes.

Elizaphan Ntakirutimana was pastor and president of the West Rwanda Association
of the Seventh Day Adventist Church based in the Mugonero Complex, Gishyita
commune, Kibuye prefecture. He was the father of Gérard Ntakirutimana. The Trial
Chamber convicted Elizaphan Ntakirutimana of aiding and abetting genocide (as to
crimes committed both at Mugonero and Bisesero) and sentenced him to 10 years
imprisonment. The Appeals Chamber quashed the conviction related to Mugonero. In
relation to Bisesero, the Appeals Chamber affirmed the conviction for aiding and
abetting genocide, and entered a conviction for aiding and abetting extermination as a
crime against humanity. The Appeals Chamber affirmed the sentence.

Gérard Ntakirutimana was a medical doctor at the Seventh Day Adventist’s hospital at
Mugonero Complex, Gishyita commune (Mugonero Adventist Hospital). The Trial
Chamber convicted him of genocide and murder as a crime against humanity both at
Mugonero and Bisesero. The Trial Chamber sentenced him to 25 years imprisonment.
Regarding the attack at the Mugonero Complex, the Appeals Chamber upheld the
convictions for genocide and murder as a crime against humanity, and entered
convictions for aiding and abetting genocide and aiding and abetting extermination as a
crime against humanity. In relation to Bisesero (the attacks at Gitwe Hill and Mubuga
Primary School), the Appeals Chamber reversed the convictions for genocide and
murder as a crime against humanity, but entered convictions for aiding and abetting
genocide and aiding and abetting extermination as a crime against humanity. The
Appeals Chamber affirmed the sentence.

Joseph Nzabirinda was a youth encadrenr (organizer) in Butare prefecture and became
managing Director of SECOBE in Kigali. He was also a founding member of the PSD.
He pled guilty to aiding and abetting murder as a crime against humanity as an
accomplice by omission or “approving spectator” in the killing of two individuals. The
Trial Chamber sentenced him to 7 years imprisonment.



Juvénal Rugambarara was a medical assistant and bourgmestre of Bicumbi commune,
Kigali-Rural prefecture. He pled guilty to extermination as a crime against humanity for
failing to take necessary and reasonable measures to investigate attacks by his
subordinates on Tutsis gathered at Mwulire, Mabare and Nawe secfenrs in Bicumbi
commune, which resulted in the deaths of thousands of Tutsi civilians. The Trial
Chamber sentenced him to 11 years imprisonment.

Georges Ruggiu, a Belgian national, was a journalist and broadcaster at RTLM, a Hutu-
controlled radio station that broadcast extremist messages. Ruggiu pled guilty to direct
and public incitement to commit genocide, and crimes against humanity (persecution).
In the plea agreement, Ruggiu admitted that he made statements on RTLM that the
population should “go to work,” meaning kill Tutsis and Hutu moderates, and made
other discriminatory and threatening statements. Ruggiu also admitted knowing that his
broadcasts supported the political plans and ideologies of extremist Hutus, that there
was a plan to kill the Tutsis, and he admitted that there was a direct link between his
broadcasts and the genocide. The Trial Chamber sentenced him to 12 years
imprisonment for each count, to be served concurrently.

Georges Rutaganda was former second vice-president of the youth wing of the
Interahamve militia. The Trial Chamber convicted him of genocide and crimes against
humanity (extermination, and murder) for (i) distributing guns and other weapons to
member of the Interabammwe in Nyarungenge commune, Kigali prefecture; (i) directing
men under his control to take detainees to near the Amgar garage where he ordered
several of them to be killed and their bodies thrown into a hole; (iii) participating in the
attack at the Ecole Technigne Officielle (the ETO school) where thousands of unarmed
Tutsis and some unarmed Hutus had sought refuge, which resulted in the deaths of a
large number of Tutsis; and (iv) the killing Emmanuel Kayitare. The Trial Chamber
sentenced him to life imprisonment. The Appeals Chamber affirmed the convictions for
genocide and extermination as a crime against humanity, but overturned the conviction
for murder as a crime against humanity (the killing of Emmanuel Kayitare). The
Appeals Chamber also granted the Prosecution’s appeal, entering two new convictions
for murder as a violation of Common Article 3 of the Geneva Conventions based on
killings at the ETO school and killings of approximately 3,800 refugees in Nyanza. The
Appeals Chamber affirmed the sentence of life imprisonment.

Vincent Rutaganira was conseiller communal of Mubuga secteur in Gishyita commune,
Kibuye prefecture. He pled guilty to extermination as a crime against humanity for
having, by omission, aided and abetted the massacre of thousand of Tutsi civilians who
had taken refuge at Mubugu Church in April 1994. The Trial Chamber sentenced him
to 6 years imprisonment.

Obed Ruzindana was a prominent commercial trader in Kigali. The Trial Chamber
found that Ruzindana directed and took part in a series of massacres and mass killings in
various locations in the Bisesero area in April, May and June 1994, at times in concert
with Clement Kayishema, including the Mine at Nyiramurego Hill on April 15; Gitwa
Cellule in early May; Bisesero Hill on May 11; Muyira Hill on May 13-14; the Cave in
June (where hundreds of Tutsis trapped underground were killed by fire and smoke);



and the Hole near Muyira in eatly June. The Trial Chamber found Ruzindana guilty of
genocide, and sentenced him to 25 years imprisonment. The Appeals Chamber affirmed
the verdict and sentence.

André Rwamakuba was a medical doctor, public health specialist, and member of the
MDR party. In 1992, he was appointed Director of the Kigali Health Region, and on
April 9, 1994, was appointed Minister of Primary and Secondary Education in the
Interim Government. He was charged with genocide, complicity in genocide, and
murder and extermination as crimes against humanity in Gikomero commune and at
Butare University Hospital. The Trial Chamber acquitted him of all charges.

Laurent Semanza, was bourgmestre of Bicumbi commune until 1993, a member of the
MRND party, and had been nominated as MRND representative to the National
Assembly (which was to be established pursuant to the 1993 Arusha Accords). The Trial
Chamber convicted him of complicity to commit genocide and of crimes against
humanity (based on extermination, rape, torture and murder). The Trial Chamber
sentenced him to 24 years and six months imprisonment. The Appeals Chamber
affirmed the convictions for complicity in genocide and aiding and abetting
extermination as a crime against humanity regarding events at Mwulire hill. As to events
at Musha church, it instead entered convictions for genocide and ordering extermination
as a crime against humanity. The Appeals Chamber affirmed the convictions for rape,
torture and murder as crimes against humanity. The Appeals Chamber also entered
convictions for war crimes based on ordering murders at Musha church, aiding and
abetting murders at Mwulire hill, and additional instances of rape, torture and murder.
The Appeals Chamber sentenced Semanza to 34 years and six months imprisonment.

Athanase Seromba was a priest in Nyange parish, Kivumu commune in Kibuye
prefecture. The Trial Chamber convicted him of aiding and abetting genocide and
extermination as a crime against humanity for his role in the bulldozing and destruction
on April 16, 1994, of the Nyange parish church holding over 1,500 Tutsi who had
sought refuge there. The Trial Chamber sentenced him to 15 years imprisonment. The
Appeals Chamber reversed the convictions of aiding and abetting regarding destruction
of the church and instead convicted him of genocide and extermination as a crime
against humanity; as to two other killings, it affirmed the conviction of aiding and
abetting genocide. The Appeals Chamber sentenced Seromba to life in prison.

Joseph Serugendo was a member of the Comité d'Initiative, the governing board of
RTLM; adviser on technical matters to RTLM; Chief of the Maintenance Section of
Radio Rwanda; and a member of the enlarged National Committee of the Interahanmve.
He pled guilty to direct and public incitement to commit genocide and extermination as
a crime againt humanity based on having planned, with other MRND leaders, to
indoctrinate, sensitize and incite members of the Interahanmwe to kill members of the Tutsi
population; planning and aiding and abetting RTLM broadcasts that disseminated anti-
Tutsi messages and ethnic hatred; and, following the destruction by Rwandan Patriotic

10



Front (RPF)* forces of the RTLM transmitter in Kigali on or around July 4, 1994, having
helped establish a makeshift studio for RTLM. The Trial Chamber sentenced him to 6
years imprisonment.

Omar Serushago was a leader of the Interahamwe in Gisenyi prefecture. As part of a
plea agreement, Serushago admitted that he controlled several roadblocks set up in
Gisenyi, identified Tutsis stopped at these roadblocks, and ordered their murders.
Serushago also acknowledged taking part in other abductions and murders of Tutsis and
moderate Hutus from April to July 1994, including an incident on April 20, 1994, when
Serushago and others allegedly abducted about twenty Tutsis who had found refuge at a
house and executed them, with Serushago further admitting that he personally murdered
four of the twenty. Serushago pled guilty to genocide, and three counts of crimes
against humanity (extermination, torture and murder). The Trial Chamber sentenced
Serushago to fifteen years imprisonment. The Appeals Chamber affirmed the sentence.

Aloys Simba was a retired Lieutenant Colonel, former member of the “Comrades of the
fifth of July” who participated in the coup d’état that brought former President Juvénal
Habyarimana to power in 1973, member of parliament from 1989 to 1993, and MRND
party chairman for Gikongoro prefecture in 1991. He was found guilty of participating
in a joint criminal enterprise to kill Tutsi civilians at Murambi Technical School and
Kaduha Parish in Gikongoro prefecture in southern Rwanda through his distribution of
weapons and lending encouragement and approval to participants in the massacres in
which thousands of Tutsi civilians died. The Trial Chamber convicted him of genocide
(killing) and crimes against humanity (extermination), and sentenced him to 25 years.
The Appeals Chamber affirmed both convictions and the sentence.

Protais Zigiranyirazo was brother-in-law to the late Hutu President, Juvenal
Habyarimana. He had been préfect of Kibuye in 1973, préfect of Ruhengeri from 1974
until 1989, and worked as a businessman starting in 1993. The Trial Chamber found
him responsible for crimes committed at Kiyovu Roadblock in Kiyovu cellule, Kigali-zi//e
prefecture, where between 10-20 Tutsi were killed, and a massacre on April 8, 1994, at
Kesho Hill, in Rwili secteur, Gaseke commune, in Gisenyi prefecture, in which an
estimated 800-1,500 Tutsi were killed. Specifically, the Trial Chamber convicted him of
participating in a joint criminal enterprise to commit genocide at Kesho Hill;
participating in a joint criminal enterprise to commit extermination as a crime against
humanity at Kesho Hill; and aiding and abetting genocide as to the killings at Kiyovu
roadblock. The Trial Chamber sentenced him to 20 years imprisonment. The case was
reversed on appeal. (The Appeals Chamber decision is not included in this Digest
because it was issued subsequent to the cut-off date used for this publication.)

* The RPF was “a predominantly Tutsi politico-military opposition group” that ultimately won the civil war and
evolved into the governing party in Rwanda. Gacumbitsi, (Appeals Chamber), Separate Opinion Of Judge
Shahabuddeen, July 7, 2006, para. 54.
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LISTING OF CASES INCLUDED

This compendium is current through December 31, 2008, and includes the following
cases:

Prosecutor v. Akayesu, Case No. ICTR-96-4-T (Trial Chamber), September 2, 1998
Prosecutor v. Akayesun, Case No. ICTR-96-4-T (Trial Chamber), October 2, 1998
Prosecutor v. Akayesu, Case No. ICTR-96-4-A (Appeals Chamber), June 1, 2001

Prosecutor v. Bagilishema, Case No. ICTR-95-1A-T (Trial Chamber), June 7, 2001
Prosecutor v. Bagilishema, Case No. ICTR-95-1A-A (Appeals Chamber), July 3, 2002

Prosecutor v. Bagosora, Kabiligi, Ntabakuge and Nsengiyunwa, Case No. ICTR-98-41-T (Trial
Chamber), December 18, 2008 (known as the “Military 17 trial)

Prosecutor v. Bikindi, Case No. ICTR-01-72-T (Trial Chamber), December 2, 2008
Prosecutor v. Bisengimana, Case No. ICTR-00-60-T (Ttial Chamber), April 13, 2006

Prosecutor v. Gacumbitsi, Case No. ICTR-2001-64-T (Trial Chamber), June 17, 2004
Gacumbitsi v. Prosecutor, Case No. ICTR-2001-64-A (Appeals Chamber), July 7, 2006

Prosecutor v. Kageljjeli, Case No. ICTR 98-44A-T (Trial Chamber), December 1, 2003
Kajelgjeli v. Prosecutor, Case No. ICTR 98-44A-A (Appeals Chamber), May 23, 2005

Prosecutor v. Kambanda, Case No. ICTR-97-23-§ (Trial Chamber), September 4, 1998
Rambanda v. Prosecutor, Case No. ICTR-97-23-A (Appeals Chamber), October 19, 2000

Prosecutor v. Kamuhanda, Case No. ICTR-95-54A-T (Trial Chamber), January 22, 2004
Kamubanda v. Prosecutor, Case No. ICTR-99-54A-A (Appeals Chamber), September 19,
2005

Prosecutor v. Karera, Case No. ICTR-01-74-T (Ttial Chamber), December 7, 2007
Prosecutor v. Kayishema and Ruzindana, Case No. ICTR-95-1-T (Trial Chamber), May 21,
1999

Prosecutor v. Kayishema and Ruzindana, Case No. ICTR-95-1-A (Appeals Chamber), June 1,
2001

Prosecutor v. Mpambara, Case No. ICTR-01-65-T (Trial Chamber), September 11, 2006

Prosecutor v. Mubimana, Case No. ICTR- 95-1B-T (Trial Chamber), April 28, 2005
Mubimana v. Prosecutor, Case No. ICTR- 95-1B-A (Appeals Chamber), May 21, 2007

Prosecutor v. Musema, Case No. ICTR-96-13-T (Trial Chamber), January 27, 2000
Musema v. Prosecutor, Case No. ICTR-96-13-A (Appeals Chamber), November 16, 2001
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Prosecutor v. Muvunyi, Case No. ICTR-2000-55 A-T (Trial Chamber), September 12, 2006
Muvunyi v. Prosecutor, Case No. ICTR-2000-55 A-A (Appeals Chamber), August 29, 2008

Prosecutor v. Nahimana, Barayagwiza and Ngeze, Case No. ICTR-99-52-T (Trial Chamber),
December 3, 2003

Nabhimana, Barayagwiza and Ngeze v. Prosecutor, Case No. ICTR-99-52-A (Appeals
Chamber), November 28, 2007 (known as the “Media” trial)

Prosecutor v. Nebamibigo, Case No. ICTR-01-63-T' (Trial Chamber), November 12, 2008

Prosecutor v. Ndindabahizi, Case No. ICTR-2001-71-1 (Trial Chamber), July 15, 2004
Ndindabahizi v. Prosecutor, Case No. ICTR-01-71-A (Appeals Chamber), January 16, 2007

Prosecutor v. Niyitegeka, Case No. ICTR-96-14-T (Trial Chamber), May 16, 2003
Niyitegeka v. Prosecutor, Case No. ICTR-96-14-A (Appeals Chamber), July 9, 2004

Prosecutor v. Ntagerura, Bagambiki and Imanishinnve, Case No. ICTR-99-46-T (Trial
Chamber), February 25, 2004

Prosecutor v. Ntagerura, Bagambiki and Imanishinnve, Case No. ICTR-99-46-A (Appeals
Chamber), July 7, 2006 (known as the “Cyangugu case”)

Prosecutor v. Niakirutimana and Ntakirutimana, Cases Nos. ICTR-96-10 & ICTR-96-17-T
(Trial Chamber), February 21, 2003

Prosecutor v. Niakirutimana and Niakirutimana, Cases Nos. ICTR-96-10-A & ICTR-96-17-A
(Appeals Chamber), December 13, 2004

Prosecutor v. Nzabirinda, Case No. ICTR-2001-77-T (Trial Chamber), February 23, 2007
Prosecutor v. Rugambarara, Case No. ICTR-00-59-T, (Trial Chamber), November 16, 2007
Prosecutor v. Ruggiu, Case No. ICTR-97-32-1 (Trial Chamber), June 1, 2000

Prosecutor v. Rutaganda, Case No. ICTR-96-3 (Trial Chamber), December 6, 1999
Rutaganda v. Prosecutor, Case No. ICTR-96-3-A (Appeals Chamber), May 26, 2003

Prosecutor v. Rutaganira, Case No. ICTR-95-1C-T (Trial Chamber), March 14, 2005
Prosecutor v. Rwamakuba, Case No. ICTR-98-44C-T (Trial Chamber), September 20, 2006

Prosecutor v. Semanza, Case No. ICTR-97-20-T (Trial Chamber), May 15, 2003
Semanza v. Prosecutor, Case No. ICTR-97-20-A (Appeals Chamber), May 20, 2005

Prosecutor v. Seromba, Case No. ICTR-2001-66-1 (Ttial Chamber), December 13, 2006
Prosecutor v. Seromba, Case No. ICTR-2001-66-A (Appeals Chamber), March 12, 2008

Prosecutor v. Serngendo, Case No. ICTR-2005-84-1 (Trial Chamber), June 12, 2006
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Prosecutor v. Serushago, Case No. ICTR-98-39 (Trial Chamber), February 5, 1999
Serushago v. Prosecutor, Case No. ICTR-98-39-A (Appeals Chamber), April 6, 2000

Prosecutor v. Sinba, Case No. ICTR-01-76-T (Trial Chamber), December 13, 2005
Simba v. Prosecutor, Case No. ICTR-01-76-A (Appeals Chamber), November 27, 2007

Prosecutor v. Zigiranyirazo, Case No. ICTR-01-73-T (Trial Chamber), December 18, 2008
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TOPICAL DIGEST
I) GENOCIDE (ARTICLE 2)

a) Statute
ICTR Statute, Article 2:
“1. The International Tribunal for Rwanda shall have the power to
prosecute persons committing genocide as defined in paragraph 2 of
this article or of committing any of the other acts enumerated in
paragraph 3 of this Article.

2. Genocide means any of the following acts committed with intent
to destroy, in whole or in part, a national, ethnical, racial or religious
group, as such:
a) Killing members of the group;
b) Causing serious bodily or mental harm to members of the
group;
¢) Deliberately inflicting on the group conditions of life
calculated to bring about its physical destruction in whole or in
part;
d) Imposing measures intended to prevent births within the
group;
e) Forcibly transferring children of the group to another group.

3. The following acts shall be punishable:
a) Genocide;
b) Conspiracy to commit genocide;
¢) Direct and public incitement to commit genocide;
d) Attempt to commit genocide;
e) Complicity in genocide.”

b) Generally

i) elements

Nabhimana, Barayagwiza and Ngeze, (Appeals Chamber), November 28, 2007, para. 492: “A
person commits the crime of genocide (Article 2(3)(a) of the Statute) if he or she
commits one of the acts enumerated in Article 2(2) of the Statute (actus reus) with intent
to destroy, in whole or in part, a national, ethnical, racial or religious group as such
(‘genocidal intent’).”  See also Bagosora, Kabiligi, Ntabaknze and Nsengiyumva, (Ttrial
Chamber), December 18, 2008, para. 2115 (similar); Zigiranyirazo, (Trial Chamber),
December 18, 2008, para. 397 (similar); Bikindi, (Trial Chamber), December 2, 2008,
para. 409 (similar); Nchamibigo, (Trial Chamber), November 12, 2008, para. 330 (similar).

Seromba, (Trial Chamber), December 13, 2006, para. 316: “The constituent elements of
the crime of genocide are: first, that one of the acts listed under Article 2(2) of the
Statute was committed; secondly, that this act was committed against a specifically
targeted national, ethnic, racial or religious group, as such, and thirdly, that the act was
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committed with intent to destroy, in whole or in part, the targeted group.” See also
Bagilishema, (Ttial Chamber), June 7, 2001, para. 55 (similar).

Kamubanda, (Trial Chamber), January 22, 2004, para. 622:  “The crime of genocide
requires a finding of both mens rea and actus reus. 'The mens rea for genocide comprises the
specific intent or dolus specialis described in the general clause of Article 2(2) of the
Statute—i.e. the commission of a genocidal act ‘with intent to destroy, in whole or in
part, a national, ethnical, racial or religious group.” And the actus reus consists of any of
the five acts enumerated in Article 2(2) of the Statute, as shown above.” (italics absent
from original.)

See also Bagilishema, (Ttial Chamber), June 7, 2001, para. 55: “Genocide . . . invites
analysis under two headings: the prohibited underlying acts and the specific genocidal
intent or dolus specialis.”’

ii)  genocide is international customary law and jus cogens
Rayishema and Ruzindana, (Trial Chamber), May 21, 1999, para. 88: “[TThe crime of
genocide is considered part of international customary law and, moreover, a norm of jus
cogens.””®

Rutaganda, (Trial Chamber), December 6, 1999, para. 46: “The Genocide Convention is
undeniably considered part of customary international law . . ..”

iii) Rwanda is a party to the Genocide Convention
Mubimana, (Trial Chamber), April 28, 2005, para. 492: “Rwanda is a Party to the 1948
Convention on the Prevention and Punishment of the Crime of Genocide, signed on 12
February 1975.” See also Gacumbitsi, (Trial Chamber), June 17, 2004, para. 248 (similar).

Kamubanda, (Trial Chamber), January 22, 2004, para. 576: “The Accused has admitted
that:  Between 1 January 1994 and 17 July 1994, Rwanda was a state party to the
Genocide Convention (1948) having acceded to it on 16 April 1975.”

See also Semanza, (Appeals Chamber), May 20, 2005, para. 192 (judicial notice was taken
“that Rwanda became a state party to the Convention on the Prevention and
Punishment of the Crime of Genocide (1948) on 16 April 1975 ....7).

For discussion of judicial notice, including judicial notice that genocide occurred in
Rwanda, see “judicial notice,” Section (VIII)(d)(xiii) and particularly (VIII)(d)(xiii)(4),
this Digest.

® “Jus cogens” is “a principle of international law that is based on values taken to be fundamental to the
international community and that cannot be set aside.” http://research.lawyers.com/glossary/jus-cogens.html
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iv) Article 2 of the Tribunal’s Statute reproduces part of the
Genocide Convention
Niyitegeka, (Appeals Chamber), July 9, 2004, para. 48: “Article 2(2) of the Statute . . .
mirrors Article II of the Convention on the Prevention and Punishment of the Crime of
Genocide of 9 December 1948 (‘Genocide Convention’).”

Kamubanda, (Trial Chamber), January 22, 2004, para. 621: “Article 2 of the Tribunal’s
Statute is a reproduction of Article II and III of the Convention on the Punishment of
the Crime of Genocide, which was adopted on 9 December 1948.”

c) Mental state (mens rea): genocidal intent, specific intent, special
intent, or dolus specialis

i) defined
Seromba, (Appeals Chamber), March 12, 2008, para. 175: “The Appeals Chamber recalls
that in addition to intent and knowledge as regards the material elements of the crime of
genocide, the mental element of the crime also requires that the perpetrator have acted
with the specific intent to destroy a protected group as such in whole or in part.”

Nabimana, Barayagwiza and Ngeze, (Appeals Chamber), November 28, 2007, para. 523:
“Article 2(2) of the Statute defines genocidal intent as the ‘intent to destroy, in whole or
in part, a national, ethnical, racial or religious group, as such.” See also Rwamakuba, (Trial
Chamber), September 20, 20006, para. 1 (similar).

Gacumbitsi, (Appeals Chamber), July 7, 20006, para. 39: “[Glenocide is a crime requiring
‘specific intent.” The Prosecution is required, under Article 2(2) of the Statute, to prove
that the accused possessed the specific ‘intent to destroy, in whole or in part, a national,
ethnical, racial or religious group, as such.” See also Seromba, (Trial Chamber), December
13, 20006, para. 319 (similar).

Rutaganda, (Appeals Chamber), May 26, 2003, para. 524: “As recalled by the Appeals
Chamber of ICTY in Jelisic, the Statute defines the specific intent required for the crime
of genocide as ‘the intent to accomplish certain specific types of destruction’ against a
targeted group. Pursuant to the Statute, therefore, specific intent implies that the
perpetrator seeks to destroy, in whole or in part, a national, ethnic, racial or religious
group as such, by means of the acts enumerated under Article 2 of the said Statute.”

Muvunyi, (Trial Chamber), September 12, 2006, para. 478: “Because of its element of
dolus specialis (special intent), which requires that the crime be committed with the
specific intent to destroy in whole or in part, a national, ethnic, racial or religious group

as such, genocide is considered a unique crime.” See also Gacumbitss, (Trial Chamber),
June 17, 2004, para. 250 (similar).

Muvunyi, (Trial Chamber), September 12, 2000, para. 479: “[I]t must be established that
[the Accused] committed any of the enumerated acts in Article 2(2) with the specific
intent to destroy, in whole or in part, a group, as such, which is defined by one of the
protected categories of nationality, race, ethnicity or religion.” See also Simba, (Ttial
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Chamber), December 13, 2005, para. 412 (similar); Ntagerura, Bagambiki, and Imanishinnve,
(Trial Chamber), February 25, 2004, para. 662 (similar); Rufaganda, (Trial Chamber),
December 6, 1999, para. 59 (similar).

Mubimana, (Trial Chamber), April 28, 2005, para. 495: “In addition to [the underlying
crimes], the specific intent for genocide requires that the perpetrator target the victims
with ‘intent to destroy, in whole or in part, a national, ethnical, racial or religious group.”

See also Ndindabahizz, (Trial Chamber), July 15, 2004, para. 454 (similar).

Kajeljjeli, (Trial Chamber), December 1, 2003, para. 803: “As with other crimes, the
crime of genocide requires a finding of both mens rea and actus rens. The mens rea for
genocide comprises of the specific intent ot dolus specialis described in the general clause
of Article 2(2) of the Statute — ze. the commission of a genocidal act ‘with intent to destroy,
in whole or in part, a national, ethnical, racial or religions group.” And the actus rens consists of
any of the five acts listed under Article 2(2) of the Statute .. ..”

Atkayesu, (Trial Chamber), September 2, 1998, paras. 498, 520: “Genocide is distinct
from other crimes inasmuch as it embodies a special intent or dolus specialis. Special
intent of a crime is the specific intention, required as a constitutive element of the crime,
which demands that the perpetrator clearly seeks to produce the act charged. Thus, the
special intent in the crime of genocide lies in ‘the intent to destroy, in whole or in part, a
national, ethnical, racial or religious group, as such.”” “[Tlhe offender is culpable only
when he has committed one of the offences charged under Article 2(2) . . . with the clear
intent to destroy, in whole or in part, a particular group. The offender is culpable
because he knew or should have known that the act committed would destroy, in whole
or in part, a group.” See also Musema, (Trial Chamber), January 27, 2000, para. 164
(similar).

See also Nabimana, Barayagwiza and Ngeze, (Appeals Chamber), November 28, 2007, para.
523: “Itis the person who physically commits one of the enumerated acts in Article 2(2)
of the Statute who must have such intent. However, an accused can be held responsible
not only for committing the offence, but also under other modes of [responsibility], and
the mens rea will vary accordingly.”

For discussion of the “mens rea” for planning, see Section (IV)(c)(i); for the “mens rea”
for instigating, see Section (IV)(d)(ii); for the mens rea for ordering, see Section (IV)(e)(ii);
for the “mens rea” for committing generally, see Section (IV)(f)(ii); for the “mens rea for
type #1” joint criminal enterprise (“JCE”), see Section (IV)(f)(iv)(9)(a); for the “mens rea
for type #2” JCE, see Section (IV)(f)(iv)(10)(a); for the “wens rea for type #3” JCE, see
Section (IV)()(iv)(11)(a); for the “wmens rea” for aiding and abetting, see Section
(IV)(g)(ii); for mens rea under Article 6(3), see Section (V)(c)(ii); for the “mens rea” of
conspiracy as to genocide, see Section (I)(e)(ii)(2); for the “mens rea” for incitement of
genocide, see Section (I)(e)(iii)(2); for the “wens rea” for complicity as to genocide, see

Section (I)(e)(v)(2), this Digest.
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ii)  “intent to destroy”

1) intent may be proven through overt statements
Ndindabahizi, (Trial Chamber), July 15, 2004, para. 454: “The requisite intent may be
proven by overt statements of the perpetrator . . . .” See also Karera, (Trial Chamber),
December 7, 2007, para. 534 (similar); Mpambara, (Trial Chamber), September 11, 20006,
para. 8 (similar).

2) intent may be inferred/proven by circumstantial evidence

Seromba, (Appeals Chamber), March 12, 2008, para. 176: “[GJenocide is a crime
requiring specific intent, and . . . this intent may be proven through inference from the
facts and circumstances of a case.” See also Simba, (Appeals Chamber), November 27,
2007, para. 264 (similar); Gacumbitsi, (Appeals Chamber), July 7, 20006, para. 40 (similar);
Bagosora, Kabiligi, Ntabakuze and Nsengiynmva, (Trial Chamber), December 18, 2008, para.
2116 (similar); Simba, (Trial Chamber), December 13, 2005, para. 413 (similar);
Ndindabahizi, (Trial Chamber), July 15, 2004, para. 454 (similar).

Nabhimana, Barayagwiza and Ngeze, (Appeals Chamber), November 28, 2007, para. 524:
“The jurisprudence accepts that in most cases genocidal intent will be proved by
circumstantial evidence. In such cases, it is necessary that the finding that the accused
had genocidal intent be the only reasonable inference from the totality of the evidence.”
See also Nchamihigo, (Ttial Chamber), November 12, 2008, para. 331 (same).

Gacumbitsi, (Appeals Chamber), July 7, 20006, para. 40: “By its nature, intent is not usually
susceptible to direct proof. Only the accused himself has first-hand knowledge of his
own mental state, and he is unlikely to testify to his own genocidal intent. Intent thus
must usually be inferred.”

Rutaganda, (Appeals Chamber), May 26, 2003, para. 525: “[A]s stated by the Appeals
Chamber in Kayishema/ Ruzindana, ‘explicit manifestations of criminal intent are [...]
often rare in the context of criminal trials.” In the absence of explicit, direct proof, the
dolus specialis may therefore be inferred from relevant facts and circumstances. Such an
approach prevents perpetrators from escaping convictions simply because such
manifestations are absent. The validity of this interpretation was confirmed by the
Appeals Chambers of both ad hoc Tribunals.” See Gacumbitsz, (Appeals Chamber), July 7,
2000, para. 41 (same quote absent last sentence); Kayishema and Ruzindana, (Appeals
Chamber), June 1, 2001, para. 159 (quoted in Rutaganda).

Muvunyi, (Trial Chamber), September 12, 2006, para. 480: “In _Akayesu, the Trial
Chamber noted that in the absence of a confession or other admission, it is inherently
difficult to establish the genocidal intent of an accused. At the same time, it noted that a
Chamber may make a valid inference about the mental state of the accused on the basis
of a number of factors. Thus, where it is impossible to adduce direct evidence of the
perpetrator’s intent to commit genocide, such intent may be inferred from the
surrounding facts and circumstances.” See also Kamubanda, (Trial Chamber), January 22,
2004, para. 625 (similar); Kajeljjeli, (Ttrial Chamber), December 1, 2003, para. 806
(similar); Kayishema and Rugindana, (Trial Chamber), May 21, 1999, para. 93 (similar).
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Compare Kamuhanda, (Trial Chamber), January 22, 2004, para. 624 (“intent to commit a
crime, even genocide, may not always be difficult or impossible to discern from the
circumstances of the case”).

Mpambara, (Trial Chamber), September 11, 2006, para. 8: “Intent may be proven by
overt statements of the perpetrator or by drawing inferences from circumstantial
evidence, such as any connection to a wide-scale attack against the targeted group.”

Mubimana, (Trial Chamber), April 28, 2005, para. 496: “The perpetrator’s specific
genocidal intent may be inferred from deeds and utterances.”

Ntagernra, Bagambifki, and Imanishinnve, (Trial Chamber), February 25, 2004, para. 663: “A
perpetratot’s mens rea may be inferred from his actions. . . .” See also Semanza, (Ttial

Chamber), May 15, 2003, para. 313 (similar).

Rutaganda, (Trial Chamber), December 6, 1999, para. 63: “[I|ntent can be, on a case-by-
case basis, inferred from the material evidence submitted to the Chamber, including the

evidence which demonstrates a consistent pattern of conduct by the Accused.” See also
Musema, (Trial Chamber), January 27, 2000, para. 167 (same).

See also “circumstantial evidence/drawing inferences,” Section (VIII)(d)(viii), this Digest.

See also “inferences do not relieve prosecution of burden of proof,” Section

(VIII)(c)(iii)(3), this Digest.

3) factors in assessing genocidal intent
Seromba, (Appeals Chamber), March 12, 2008, para. 176: “[TThe Trial Chamber, in line
with the Appeals Chamber’s previous holdings, stated that
the specific intent of genocide may be inferred from certain facts or indicia,
including but not limited to (a) the general context of the perpetration of other
culpable acts systematically directed against that same group, whether these acts
were committed by the same offender or by others, (b) the scale of atrocities
committed, (c) their general nature, (d) their execution in a region or a country,
(e) the fact that the victims were deliberately and systematically chosen on
account of their membership of a particular group, (f) the exclusion, in this
regard, of members of other groups, (g) the political doctrine which gave rise to
the acts referred to, (h) the repetition of destructive and discriminatory acts and
(i) the perpetration of acts which violate the very foundation of the group or
considered as such by their perpetrators.”
See also Gacumbitsi, (Appeals Chamber), July 7, 2006, para. 40 (endorsing similar list);
Seromba, (Trial Chamber), December 13, 2000, para. 320 (same list); Gacumbitsi, (Trial
Chamber), June 17, 2004, para. 252 (similar); Kamuhanda, (Trial Chamber), January 22,
2004, para. 623 (similar); Kajeljeli, (Trial Chamber), December 1, 2003, para. 804
(similar).

Gacumbitsi, (Appeals Chamber), July 7, 2006, para. 40: Endorsing the Trial Chamber’s

statement that evidence of genocidal intent can be inferred from “the physical targeting
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of the group or of their property; the use of derogatory language toward members of the
targeted group; the weapons employed and the extent of bodily injury; the methodical
way of planning, the systematic manner of killing.” Se¢ also Kamubhanda, (Ttrial Chamber),
January 22, 2004, para. 625 (quoting Kayishema and Rugindana as to the same factors);
Rayishema and Ruzindana, (Trial Chamber), May 21, 1999, para. 527 (same factors, but
adding: “the number of group members affected” and “the relative proportionate scale
of the actual or attempted destruction of a group”).

Gacumbitsi, (Appeals Chamber), July 7, 2006, para. 41:  “[Rlelevant facts and
circumstances [for inferring genocidal intent] could include ‘the general context, the
perpetration of other culpable acts systematically directed against the same group, the
scale of atrocities committed, the systematic targeting of victims on account of their
membership of a particular group, or the repetition of destructive and discriminatory
acts.”  See also Semanza, (Appeals Chamber), May 20, 2005, para. 262 (same factors);
Rutaganda, (Appeals Chamber), May 26, 2003, para. 525 (same factors); Bagosora, Kabilig,
Ntabakuge and Nsengiyumva, (Trial Chamber), December 18, 2008, para. 2116 (same
factors); Simba, (Trial Chamber), December 13, 2005, para. 413 (same factors); Nzagerura,
Bagambiki, and Imanishinme, (Trial Chamber), February 25, 2004, para. 663 (similar);
Musema, (Trial Chamber), January 27, 2000, para. 166 (similar); Akayesu, (Trial Chamber),
September 2, 1998, paras. 523-24 (similar).

Nchamihigo, (Trial Chamber), November 12, 2008, para. 331: “In the absence of direct
evidence, the following circumstances have been found, among others, to be relevant for
establishing intent: the overall context in which the crime occurred, the systematic
targeting of the victims on account of their membership in a protected group, the fact
that the perpetrator may have targeted the same group during the commission of other
criminal acts, the scale and scope of the atrocities committed, the frequency of
destructive and discriminatory acts, whether the perpetrator acted on the basis of the
victim’s membership in a protected group and the perpetration of acts which violate the
very foundation of the group or considered as such by their perpetrators.” See also
Zigiranyirazo, (Trial Chamber), December 18, 2008, para. 398 (similar); Bikindi, (Trial
Chamber), December 2, 2008, para. 420 (same as Zigiranyirazo); Muvunys, (Ttial
Chamber), September 12, 2006, para. 480 (similar).

Mubimana, (Trial Chamber), April 28, 2005, para. 496: “The perpetrator’s specific
genocidal intent may be inferred from . . . the general context of the perpetration, in
consideration of factors such as: the systematic manner of killing; the methodical way of
planning; the general nature of the atrocities, including their scale and geographical
location, weapons employed in an attack, and the extent of bodily injuries; the targeting
of property belonging to members of the group; the use of derogatory language towards
members of the group; and other culpable acts systematically directed against the same
group, whether committed by the perpetrator or others.”

Kamubanda, (Trial Chamber), January 22, 2004, para. 625: “In the ICTY ]Jelisic [si]
Judgment, the Commission of Experts Report was quoted to this effect: ‘[i|f essentially
the total leadership of a group is targeted, it could also amount to genocide. Such
leadership includes political and administrative leaders, religious leaders, academics and
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intellectuals, business leaders and others—the totality per se may be a strong indication
of genocide regardless of the actual numbers killed.” See also Kajelzjeli, (Ttrial Chamber),
December 1, 2003, para. 806 (same).

Kajelgjeli, (Trial Chamber), December 1, 2003, para. 806: “[SJome of the indicia of intent
may be ‘[e]vidence such as the physical targeting of the group or of their property; the
use of derogatory language toward members of the targeted group; the weapons
employed and the extent of bodily injury; the methodical way of planning, the systematic
manner of killing.””

See also “actual destruction not required, but may be inferential evidence of intent,”

Section (I)(c)(iii)(6)(d), this Digest.

(a) strike balance between words and deeds, and actual
purposeful conduct

Kamubanda, (Ttial Chamber), January 22, 2004, para. 626: “The Trial Chamber in
Bagilishema [si] stated that when demonstrating the ‘specific intent’ of an Accused
through his words and deeds, a balance has to be struck between his words and deeds
and his actual purposeful conduct, especially when his intention is not clear from what
he says or does.” See also Kajelzjeli, (Ttrial Chamber), December 1, 2003, para. 807 (same
with italics).

Bagilishema, (Trial Chamber), June 7, 2001, para. 63: “[E]vidence of the context of the
alleged culpable acts may help the Chamber to determine the intention of the Accused,
especially where the intention is not clear from what that person says or does. The
Chamber notes, however, that the use of context to determine the intent of an accused
must be counterbalanced with the actual conduct of the Accused. The Chamber is of
the opinion that the Accused’s intent should be determined, above all, from his words
and deeds, and should be evident from patterns of purposeful action.”

4) scale of destruction may be evidence of intent to destroy
Mubimana, (Trial Chamber), April 28, 2005, para. 498: “[T1he relative proportionate scale
of the actual or attempted destruction of a group, by any act listed in Article 2 of the
Statute, is strong evidence of the intent to destroy a group, in whole or in part.” See also
Gacumbitsi, (Trial Chamber), June 17, 2004, para. 253 (similar); Kamubanda, (Trial
Chamber), January 22, 2004, para. 629 (similar); Kajeljjeli, (Ttial Chamber), December 1,
2003, para. 810 (similar).

(a) application—scale of destruction as evidence to infer
intent to destroy
Gacumbitsi, (Appeals Chamber), July 7, 2000, para. 44: “The only aspect of the Trial
Chamber’s analysis that relates to the actions of others [in concluding there was intent to
destroy] is its reference to ‘the scale of the massacres,” which the Trial Chamber cited in
support of its finding that the Appellant ‘acted with intent to destroy a substantial part of
the targeted group.” In the Appeals Chamber’s view, it is appropriate and consistent
with the Tribunal’s jurisprudence to consider, in determining whether the Appellant
meant to target a sufficiently substantial part of the Tutsi population to amount to
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genocide, that the Appellant’s actions took place within the context of other culpable
acts systematically directed against the Tutsi population.”

See also “intent to destroy considerable number/substantial part of group requited” to
satisfy “in whole or in part” requirement, Section (I)(c)(iii)(1), this Digest.

5) plan or policy not required, but may be evidence of intent;
perpetrator need not have “key coordinating role”
Simba, (Appeals Chamber), November 27, 2007, para. 260: “[A]ccording to the
jurisprudence of this Tribunal as well as that of the ICTY the existence of an agreement
or a plan is not an element required for a conviction for genocide.”

Semanza, (Appeals Chamber), May 20, 2005, para. 260: “[Flor an accused to be
convicted as perpetrator or co-perpetrator of genocide, it is not necessary that he or she
fulfils a ‘key coordinating role’ or that a ‘high level genocidal plan’ be established (even if
the existence of a plan to commit genocide can be useful to prove the specific intent
required for genocide).”

Rutaganda, (Appeals Chamber), May 26, 2003, para. 525: “The ICTY Appeals Chamber
also indicated that the existence of a plan or policy is not ‘a legal ingredient’ of the crime
of genocide, but that proving the existence of such a plan or policy may facilitate proof
of the crime.”

Rayishema and Ruzindana, (Trial Chamber), May 21, 1999, paras. 94, 276: “[A]lthough a
specific plan to destroy does not constitute an element of genocide, it would appear that

it is not easy to carry out a genocide without such a plan, or organisation.” “[I]t is
virtually impossible for the crime of genocide to be committed without some or indirect
involvement on the part of the State given the magnitude of this crime.” “[I]t is

unnecessary for an individual to have knowledge of all details of genocidal plan or
policy.” “[T]he existence of such a [genocidal] plan would be strong evidence of the
specific intent requirement for the crime of genocide.”

6) genocidal intent need not be formed prior to the commission

of genocidal acts, but must be present when committed
Simba, (Appeals Chamber), November 27, 2007, para. 266: “In [the Appellant’s] view,
for the crime of genocide to occur, the intent to commit genocide must be formed prior
to the commission of genocidal acts. The Appeals Chamber finds no merit in this
submission. The inquiry is not whether the specific intent was formed prior to the
commission of the acts, but whether at the moment of commission the perpetrators
possessed the necessary intent. The Trial Chamber correctly considered whether the
Appellant and the physical perpetrators possessed genocidal intent at the time of the
massacres.”

But see Kayishema and Ruzindana, (Trial Chamber), May 21, 1999, para. 91: “[FJor the
crime of genocide to occur, the wens rea must be formed prior to the commission of the
genocidal acts. The individual acts themselves, however, do not require premeditation;
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the only consideration is that the act should be done in furtherance of the genocidal
intent.”

See also “pre- and post-1994 evidence of intent admissible,” under “temporal jurisdiction
(ratione temporis),” Section (VIII)(b)(iii)(3), this Digest.

7) selective assistance does not preclude finding intent to destroy
Mubimana, (Appeals Chamber), May 21, 2007, para. 32: “In general, evidence of limited
and selective assistance towards a few individuals does not preclude a trier of fact from
reasonably finding the requisite intent to commit genocide.”

Kajelgjeli, (Trial Chamber), December 1, 2003, para. 115: “[TThe evidence . . . in relation
to the alleged acts of the Accused in favour of Tutsis before and during the events of
April 1994 does not suffice to impeach the Prosecution evidence in relation to the intent
of the Accused to kill the Tutsi population and his act of killing Tutsis.” See also Kajelijels,
(Appeals Chamber), May 23, 2005, para. 29 (discussing same approvingly).

(a) application—selective assistance
Nabimana, Barayagwiza and Ngeze, (Appeals Chamber), November 28, 2007, para. 571:
“[Tlhe Trial Chamber considered . . . a small circle of individuals were saved by
[Ngeze’s| intervention, in particular Tutsi of the Muslim faith and Tutsi close relatives . .
.. The Trial Chamber added:
The Chamber also notes that in saving Witness AEU and her children, Ngeze
extorted her employer, extracting the price of $1,000 for their lives. Moreover,
Witness AEU testified that those who joined in another initiative of Ngeze,
presented to them as a humanitarian intervention, were in the end lured to their
death by Ngeze rather than saved by him. The Chamber notes that Ngeze’s
innovative method of saving Tutsi through transport by barrel also involved
lucrative trading in much needed fuel that he brought back to Rwanda in the
barrels. At the time of his arrest, by his own admission Ngeze had a bank
balance in the region of $ 900,000.
The Trial Chamber then concluded that the Appellant’s ‘role in saving Tutsi individuals
whom he knew does not, in the Chamber’s view, negate his intent to destroy the ethnic
group as such.” The Appellant has failed to demonstrate that these findings were
unreasonable.”

Rutaganda, (Appeals Chamber), May 26, 2003, para. 537: “[I]t emerges from the Trial
Judgement that the Trial Chamber considered several testimonies regarding the
Appellant’s unusual behaviour, such as welcoming Tutsi refugees, allowing a Tutsi
arrested at a roadblock to be given food and drink and going to great lengths to save a
friend’s Tutsi wife . . . . [TThe Appeals Chamber does not see on what basis it could be
assumed, in this instance, that the Trial Chamber disregarded evidence randomly
selected by the Appellant. In any event, the Appeals Chamber holds the view that a
reasonable trier of fact could very well not take account of some of the illustrations
provided by the Appellant, which appear immaterial within the context of the numerous
atrocities systematically and deliberately perpetrated against members of the Tutsi group,
owing to their being members of thereof.”
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See also “selective assistance” as a mitigating factor, Section (VII)(b)(ii)(7)(b)(#), this
Digest.

8) lack of enthusiasm for killings/reluctant participation/lack of
hard line anti-T'utsi philosophy

(a) application

Simba, (Trial Chamber), December 13, 2005, paras. 417-18: “In reaching [the]
conclusion [that Simba shared genocidal intent], the Chamber has considered the
arguments of the Defence that Simba could not have committed genocide, given his
close association with Tutsi and his tolerant views, which it suggests resulted in his
marginalization and attacks against his family in Gikongoro. There is no clear evidence
that Simba was among the adherents of a hard line anti-Tutsi philosophy. It cannot be
excluded that he participated in the joint criminal enterprise, as a former career military
officer and public servant, out of a misguided sense of patriotism or to ensure the
protection of himself and those in his care. In responding to similar arguments of lack
of enthusiasm for killings or reluctant participation in relation to another specific intent
crime (persecution), the Appeals Chamber in [the ICTY case| Kvocka et al. stated:

232. Kvocka replies that his association with the Muslim community, his
political affiliation and his duty as a professional policemen are facts that
disprove the existence of discriminatory intent.
233. The Appeals Chamber understands that Kvocka contends that the Trial
Chamber erred in omitting to consider these circumstances when assessing his
mens rea and argues that his personal situation was not consistent with the Trial
Chamber’s finding that he intended to further the joint criminal enterprise . . . .
[TThe Trial Chamber reviewed this evidence and concluded that many witnesses
depicted a tolerant and politically moderate man who was close to the Muslim
community, into which he had married. However, in the Appeals Chamber’s
view, such findings do not preclude a reasonable trier of fact from concluding,
in light of all the evidence provided, that the accused intended to further a joint
criminal enterprise whose purpose was to persecute the non-Serbs.”

“Simba was physically present at two massacre sites. He provided traditional
weapons, guns, and grenades to attackers poised to kill thousands of Tutsi. Simba was
aware of the targeting of Tutsi throughout his country, and as a former military
commander, he knew what would follow when he urged armed assailants to ‘get rid of
the filth.” The only reasonable conclusion, even accepting his submissions as true, is that
at that moment, he acted with genocidal intent.”

For discussion of the joint criminal enterprise doctrine, see “joint criminal enterprise

(‘JCE?),” Section (IV)(f)(iv), this Digest.

9) motive not an element of genocide; other motives do not
preclude genocidal intent
Simba, (Appeals Chamber), November 27, 2007, para. 269: “The Trial Chamber did not
find motive to be an element of the crime of genocide. To the contrary, it found, in
accordance with established jurisprudence, that a possible personal motive for
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participating in the [joint criminal enterprise] did not preclude a finding that [the
accused] possessed the intent to commit genocide.” See also Simba, (Appeals Chamber),
November 27, 2007, para. 88 (similar).

Ndindabahizi, (Appeals Chamber), January 16, 2007, para. 53: “[Plursuant to settled
jurisprudence, it is the intent (wens rea) that is decisive for [responsibility] purposes, not
the motive (which can only be relevant to sentencing, if at all) . . .. [W]hile the Trial
Chamber noted that [Ndindabahizi’s| position in the Interim Government could be
relevant to a possible motive, it immediately cautiously added that this had little
probative value to establish the charges and might be prejudicial to the Appellant.”

Karera, (Trial Chamber), December 7, 2007, para. 534: “The perpetrator need not be
solely motivated by a genocidal intent and having a personal motive will not preclude
such a specific intent.” See also Bagosora, Kabiligi, Ntabaknze and Nsengiynmwva, (Trial
Chamber), December 18, 2008, para. 2115 (similar); Simba, (Trial Chamber), December
13, 2005, para. 412 (similar).

Muvunyi, (Trial Chamber), September 12, 20006, para. 479: “[A]n accused can be found
guilty of committing genocide even if his personal motivation went beyond the criminal
intent to commit genocide.”

See, eg, Ndindabahizi, (Trial Chamber), July 15, 2004, para. 469: “[Tlhe presence of
additional motives for the killing of Nors (as, for example, that he may have been part-
Belgian) does not displace the killers” genocidal intent.”

See also discussion of “as such” Section (I)(c)(v), this Digest, and, particularly, ““as such’
does not mean ‘solely because’ of group membership,” Section (I)(c)(v)(4), this Digest.

10) committing crimes as part of a widespread or systematic attack
does not imply lack of genocidal intent
Rutaganda, (Appeals Chamber), May 26, 2003, para. 547: “The Appeals Chamber stresses
that, in general, committing crimes as part of a widespread or systematic attack against a
civilian population does not imply that such crimes, or others, were not committed with
the intent of destroying, in whole or in part, a group referred to under Article 2 of the
Statute.”

11) need not show anti-ethnic group utterances or affiliation with
extremists groups/ no inference of intent only from affiliation
with a “guilty organization”

Rutaganda, (Appeals Chamber), May 26, 2003, para. 525: “[Tlhe Kayishema/Ruzindana
Appeal Judgement reveals that making anti-Tutsi utterances or being affiliated to an
extremist anti-Tutsi group is not a sine qua non for establishing dolus specialis. 'The Appeals
Chamber holds the view that establishing such a fact may, nonetheless, facilitate proof of
specific intent.”
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Rutaganda, (Appeals Chamber), May 26, 2003, para. 528: Allowing specific intent to be
inferred from various factors “does not imply that the guilt of an accused may be
inferred only from his affiliation with ‘a guilty organisation.”

12) where several participants, must prove, for “committing”
genocide, that accused possessed genocidal intent
Rutaganda, (Appeals Chamber), May 26, 2003, para. 525: “The crime of genocide
sometimes implies several offenders participating in the commission of the crime. The
Appeals Chamber concurs with the Appellant that in order to find a person guilty of
genocide, it must be established that such a person was personally possessed of the
specific intent to commit the crime at the time he did so.”

Compare “mens rea” for “aiding and abetting, Section (IV)(g)(iil); “mens rea for type #3”
joint criminal enterprise, Section (IV)(f)(iv)(11)(a); mens rea for command responsibility,
Section (V)(c)(ii), this Digest; mens rea for complicity as to genocide, Section (I)(e)(v)(2),
this Digest. (For none of these forms of responsibility must it be established that the
Accused personally possessed genocidal intent.)

iii)  “in whole or in part”

1) intent to destroy considerable number/substantial part of
group required

Bagosora, Kabiligi, Ntabakuze and Nsengiyumva, (Trial Chamber), December 18, 2008, para.
2115: “[T]he perpetrator must act with the intent to destroy at least a substantial part of
the group.” See also Karera, (Trial Chamber), December 7, 2007, para. 534 (similar);
Muvunyi, (Trial Chamber), September 12, 2006, para. 479 (similar); Mpambara, (Trial
Chamber), September 11, 2006, para. 8 (same as Karera); Simba, (Trial Chamber),
December 13, 2005, para. 412 (similar); Mubimana, (Trial Chamber), April 28, 2005, para.
514 (similar); Gacumbitsz, (Trial Chamber), June 17, 2004, para. 258 (similar); Bagilishema,
(Trial Chamber), June 7, 2001, para. 64 (similar).

Muvunyi, (Trial Chamber), September 12, 2000, para. 483: “At the very least, it must be
shown that the intent of the perpetrator was to destroy a substantial part of the group,
regardless of the number of victims actually involved.”

Kayishema and Ruzindana, (Trial Chamber), May 21, 1999, para. 97: ““[I]n part’ requires
the intention to destroy a considerable number of individuals who are part of the

group.”

2) actual extermination of entire group not required
Arkayesn, (Trial Chamber), September 2, 1998, para. 497: “[Glenocide does not imply the
actual extermination of [a] group in its entirety, but is understood as such once any one
of the acts mentioned in Article 2(2)(a) through 2(2)(e) is committed with the specific
intent to destroy ‘in whole or in part’ a national, ethnical, racial or religious group.” See
also Rutaganda, (Trial Chamber), December 6, 1999, paras. 48-49 (similar).
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3) not necessary to show intent for complete annihilation
Seromba, (Trial Chamber), December 13, 2006, para. 319: “To establish specific
genocidal intent, it is not necessary to prove that the perpetrator intended to achieve the
complete annihilation of a group throughout the world . . . .”

Mubimana, (Trial Chamber), April 28, 2005, para. 498: “In proving the intent to destroy
‘in whole or in part,” it is not necessary for the Prosecution to establish that the
perpetrator intended to achieve the complete annihilation of a group.”  See also
Gacumbitsi, (Trial Chamber), June 17, 2004, para. 253 (similar); Kamubanda, (Trial
Chamber), January 22, 2004, para. 628 (similar); Kajeljjeli, (Trial Chamber), December 1,
2003, para. 809 (similar); Kayishema and Ruzindana, (Trial Chamber), May 21, 1999, para.
95 (similar).

4) no numeric threshold

Seromba, (Trial Chamber), December 13, 2006, para. 319: “There is no numeric
threshold of victims necessary to establish genocide.”  See also Bagosora, Kabilig,
Ntabakuze and Nsengiyumva, (Trial Chamber), December 18, 2008, para. 2115 (similar);
Simba, (Trial Chamber), December 13, 2005, para. 412 (similar); Mubimana, (Trial
Chamber), April 28, 2005, para. 498 (same as Seromba); Gacumbitsi, (Trial Chamber), June
17, 2004, para. 253 (same as Seromba); Kamubanda, (Trial Chamber), January 22, 2004,
para. 628 (similar); Kajelzjeli, (Trial Chamber), December 1, 2003, para. 809 (similar).

Muvunyi, (Trial Chamber), September 12, 2000, para. 479: [T]here is no upper or lower
limit to the number of victims from the protected group .. ..”

Mubimana, (Trial Chamber), April 28, 2005, para. 514: “[Tlhe phrase ‘destroy in whole
or in part a[n| ethnic group’ does not imply a numeric approach.” See also Gacumbitsi,
(Trial Chamber), June 17, 2004, para. 258 (similar).

5) not necessary to establish genocide throughout country
Akayesu, (Trial Chamber), September 2, 1998, n. 61: “[I]n a case other than that of
Rwanda, a person could be found guilty of genocide without necessarily having to
establish that genocide had taken place throughout the country concerned.”

6) destruction

(a) means material destruction by physical and biological
means

Seromba, (Trial Chamber), December 13, 20006, para. 319: “The notion ‘destruction of
the group’ means ‘the material destruction of a group either by physical or by biological
means, not the destruction of the national, linguistic, religious, cultural or other identity
of a particular group.” See also Mubimana, (Trial Chamber), April 28, 2005, para. 497
(same); Gacumbitsi, (Trial Chamber), June 17, 2004, para. 253 (same); Kamuhanda, (Ttial
Chamber), January 22, 2004, para. 627 (similar); Kajeljjeli, (Trial Chamber), December 1,
2003, para. 808 (similar).
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Semanza, (Trial Chamber), May 15, 2003, para. 315: “The drafters of the Genocide
Convention . . . unequivocally chose to restrict the meaning of ‘destroy’ to encompass
only acts that amount to physical or biological genocide.”

(b) may include acts falling short of causing death
Muvunyi, (Trial Chamber), September 12, 2006, para. 482: “Article 2 of the Statute
requires a showing that the perpetrator committed any of the enumerated acts with the
intent to destroy a group. Trial Chambers at the Tribunal have tended to interpret the
term broadly so that it not only entails acts that are undertaken with the intent to cause
death but also includes acts which may fall short of causing death.”

(c) sexual violence as destruction
Akayesu, (Trial Chamber), September 2, 1998, para. 731: The Chambers held that acts of
sexual violence can form an integral part of the process of destruction of a group.
“These rapes resulted in physical and psychological destruction of Tutsi women, their
families and their communities. Sexual violence was an integral part of the process of
destruction, specifically targeting Tutsi women and specifically contributing to their
destruction and to the destruction of the Tutsi group as a whole.”

(d) actual destruction not required, but may be inferential
evidence of intent
Mpambara, (Trial Chamber), September 11, 2006, para. 8: “The actus reus of genocide
does not require the actual destruction of a substantial part of the group; the
commission of even a single instance of one of the prohibited acts is sufficient, provided
that the accused genuinely intends by that act to destroy at least a substantial part of the

group.”

Ndindabahizi, (Trial Chamber), July 15, 2004, para. 454: “The actual destruction of a
substantial part of the group is not a required material element of the offence, but may
assist in determining whether the accused intended to bring about that result.”

See also Ndindabahizi, (Appeals Chamber), January 16, 2007, para. 135: “[TThere need not
be a large number of victims to enter a genocide conviction.”

See also “scale of destruction may be evidence of intent to destroy,” Section (I)(c)(ii)(4),
this Digest.

(e) killing of a single person may constitute genocide, where
required intent is shown

Ndindabahizi, (Trial Chamber), July 15, 2004, para. 471: “The fact that only a single
person was killed on this occasion does not negate the perpetrators’ clear intent, which
was to destroy the Tutsi population of Kibuye and of Rwanda, in whole or in part.
Accordingly, the killers of Nors committed genocide.” (The conviction for the killing
was reversed on appeal on other grounds. See Ndindabahizi, (Appeals Chamber), January
16, 2007, paras. 116-17.
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@ application
Gacumbitsi, (Trial Chamber), June 17, 2004, para. 285: “In the present case, the Accused
killed Murefu, a Tutsi. The Chamber therefore finds that he committed the crime of
genocide, within the meaning of Article 6(1) of the Statute.”

iv)  “a national, ethnical, racial, or religious group”
Rutaganda, (Appeals Chamber), May 26, 2003, para. 524: “In order to prove specific
intent, it must be established that the enumerated acts were directed against a group
referred to under Article 2 of the Statute and committed with the intent to destroy, in
whole or in part, the said group as such.”

Kamubanda, (Trial Chamber), January 22, 2004, para. 630: “It is required to show under
Article 2 that the Accused, in committing genocide intended to destroy ‘a national,
ethnical, racial or religious’ group.” See also Kajelijeli, (Trial Chamber), December 1, 2003,
para. 811 (same).

See also “victim must belong to protected group or be believed to so belong—mistaken
identities,” Section (I)(c)(iv)(5)(c), this Digest.

1) old approach: meant to cover any stable and permanent group
Akayesu, (Trial Chamber), September 2, 1998, paras. 511, 516, 701-02: 'The fravaux
preparatoires of the Genocide Convention indicate that “the crime of genocide was
allegedly perceived as targeting only ‘stable’ groups, constituted in a permanent fashion
and membership of which is determined by birth, with the exclusion of the more
‘mobile’ groups which one joins through individual voluntary commitment, such as
political and economic groups.” The four groups protected by the convention share a
“common criterion,” namely, “that membership in such groups would seem to be
normally not challengeable by its members, who belong to it automatically, by birth, in a
continuous and often irremediable manner.” “[I]t was necessary . . . to respect the intent
of the drafters . . . which, according to the #ravaux preparatoires, was cleatly to protect any
stable and permanent group.” “[T]he Tutsi did indeed constitute a stable and permanent
group and were identified as such by all.” See also Rutaganda, (Trial Chamber), December
0, 1999, para. 57 (the Chamber held that “a subjective definition alone is not enough to
determine victim groups” and, relying on the #ravaux preparatoires, held that the Genocide
Convention “was presumably intended to cover relatively stable and permanent groups”)

2) group determined by subjective and objective criteria on a
case-by-case basis
Muvunyi, (Trial Chamber), September 12, 2006, para. 484: “The jurisprudence of the
Tribunal indicates that although the Statute does not clearly establish the criteria for
determining protected groups under Article 2, the Trial Chambers have tended to decide
the matter on a case-by-case basis, taking into consideration both the objective and
subjective particulars, including the historical context and the perpetrator’s intent.”

Gacumbitsi, (Trial Chamber), June 17, 2004, para. 254: “[T]he determination of a targeted

group must be made on a case-by-case basis, consulting both objective and subjective
criteria. Indeed, in a given situation, the perpetrator, just like the victim, may believe that
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there is an objective criterion for determining membership of an ethnic group on the
basis of an administrative mechanism for the identification of an individual’s ethnic

group.”

Semanza, (Trial Chamber), May 15, 2003, para. 317: “The Statute of the Tribunal does
not provide any insight into whether the group that is the target of an accused’s
genocidal intent is to be determined by objective or subjective criteria or by some hybrid
formulation. The various Trial Chambers of this Tribunal have found that the
determination of whether a group comes within the sphere of protection . . . ought to be
assessed on a case-by-case basis by reference to the objective particulars of a given social
or historical context, and by the subjective perceptions of the perpetrators. The
Chamber finds that the determination of a protected group is to be made on a case-by-
case basis, consulting both objective and subjective criteria.”

Rutaganda, (Trial Chamber), December 6, 1999, para. 373: “[I]n assessing whether a
particular group may be considered as protected from the crime of genocide, it will
proceed on a case-by-case basis, taking into account both the relevant evidence

proffered and the political, social and cultural context.”  See also Musema, (Trial
Chamber), January 27, 2000, para. 163 (similar).

See also Kamnbanda, (Trial Chamber), January 22, 2004, para. 630: “Trial Chambers of
this Tribunal have noted that the concept of a group enjoys no generally or
internationally accepted definition, rather each group must be assessed in the light of a
particular political, social, historical and cultural context.”  See also Kajelzjeli, (Trial
Chamber), December 1, 2003, para. 811 (same); Muserza, (Trial Chamber), January 27,
2000, para. 161 (similar); Rutaganda, (Trial Chamber), December 6, 1999, para. 56

(similar).

3) individual’s membership in group is subjective
Seromba, (Trial Chamber), December 13, 2006, para. 318: “As for the notion of
‘members of the group’ which represents belonging to a group, case-law considers this
from a subjective standpoint, holding that the victim is perceived by the perpetrator of
the crime as belonging to the group targeted for destruction. The determination of the
targeted group is to be made on a case-by-case basis.”

Ndindabahizi, (Trial Chamber), July 15, 2004, para. 468: “In assessing whether [a person]
was a member of a protected group, in this case of the Tutsi ethnicity, the subjective
intentions of the perpetrators are of primary importance.”

Gacumbitsi, (Trial Chamber), June 17, 2004, para. 254: “Membership of a group is a
subjective rather than an objective concept. The victim is perceived by the perpetrator
of genocide as belonging to a group slated for destruction . . ..” See also Kamuhanda,
(Trial Chamber), January 22, 2004, para. 630 (similar); Kajelijeli, (Trial Chamber),
December 1, 2003, para. 811 (same as Kamubanda).

Rutaganda, (Trial Chamber), December 6, 1999, para. 56: “[F|or the purposes of applying

the Genocide Convention, membership of a group is, in essence, a subjective rather than
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an objective concept. The victim is perceived by the perpetrator of genocide as
belonging to a group slated for destruction. In some instances, the victim may perceive
himself/herself as belonging to the said group.”

See also “victim must belong to protected group or be believed to so belong—mistaken
identities,” Section (I)(c)(iv)(5)(c), this Digest.

4) national group
Akayesu, (Trial Chamber), September 2, 1998, para. 512: “[A] national group is defined
as a collection of people who are perceived to share a legal bond based on common
citizenship, coupled with reciprocity of rights and duties.”

5) ethnical/ethnic group
Rayishema and Ruzindana, (Trial Chamber), May 21, 1999, para. 98: “An ethnic group is
one whose members share a common language and culture; or, a group which
distinguishes itself, as such (self identification); or, a group identified as such by others,
including perpetrators of the crimes (identification by others).”

Akayesu, (Trial Chamber), September 2, 1998, para. 513: “An ethnic group is generally
defined as a group whose members share a common language or culture.”

(a) application
Bagosora, Kabilig, Ntabakuze and Nsengiyumva, (Ttial Chamber), December 18, 2008, para.
2117: “Itis firmly established that the Tutsi ethnicity is a protected group.”

Seromba, (Trial Chamber), December 13, 2000, para. 339: “The Chamber considers as
established that the Tutsi constituted an ethnic group in Kivumu commune at the time of

the events . . . and that they were therefore a protected group within the meaning of
Article 2(2).”

Mubimana, (Trial Chamber), April 28, 2005, paras. 509-11: “The Chamber has found
that, during the period addressed by the Indictment, Rwandan citizens were individually
identified according to three ethnic groups: that is, Tutsi, Hutu, and Twa” “The
Defence does not contest that the Tufsi were considered a distinct group in Rwanda in
1994, stating that any question as to whether they constituted a national, ethnic, racial, or
religious group in the sense of the 1948 Convention against Genocide is academic . . . .”
“The Chamber concludes - having noted that the question is not in dispute between the
Parties - that in Rwanda, in 1994, the Tutsi were a group protected by the 1948
Convention on the Prevention and Punishment of the Crime of Genocide.”

Gacumbitsi, (Trial Chamber), June 17, 2004, paras. 27-28: “Prosecution Expert Witness,
Alison Des Forges, testified in Akayesu that there were three distinct ethnic groups in
Rwanda, namely the Hutu, the Tutsi and the Twa. The Defence does not dispute the
fact that in 1994 Rwandan citizens were divided into three ethnic groups, but merely
points out that such division dates back to the colonial or pre-colonial period.”
“Consequently, the Chamber concludes that during the period referred to in the
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Indictment, Rwandan citizens were categorised into three ethnic groups, namely Tutsi,
Hutu and Twa.” See also Gacumbitsi, (Trial Chamber), June 17, 2004, para. 257 (similar).

Akayesu, (Trial Chamber), September 2, 1998, paras. 122-24, 170-72, 701-02, n. 56, n. 57:
Based on witness testimony and official classifications, the Chamber held that in Rwanda
in 1994, “the Tutsi constituted a group referred to as ‘ethnic,”” and found that the Tutsi
did “constitute a stable and permanent group and were identified as such by all.” The
Chamber also found the following evidence sufficient to show that it was “a particular
group, the Tutsi ethnic group, which was targeted”:
e cvidence that at roadblocks all over the country, Tutsis were separated from
Hutus and killed;
e cvidence of the “propaganda campaign” by audiovisual and print media, overtly
calling for the killing of Tutsis;
e classification as either Hutu or Tutsi on identity cards and birth certificates, and
by law;
e individuals’ self-identification as either Hutu or Tutsi.
The Chambers held this despite its acknowledgement that the “Tutsi population does
not have its own language or a distinct culture from the rest of the Rwandan population”
or meet the general definition of an ethnic group, ze. “members [who| speak the same
language and/or have the same culture,” because both Hutu and Tutsi share the same
language and culture. Also, many Hutu were also killed simply because they were
“viewed as having sided with the Tutsi.”

See also Muvunyi, (Trial Chamber), September 12, 20006, para. 484 (“It is not disputed in
the present case that the Tutsi are members of a protected group under the Statute.”);
Ramubanda, (Trial Chamber), January 22, 2004, paras. 234-35 (finding Tutsi, Hutu and
Twa to be ethnic groups based on Accused’s admission); Nrakirutimana and
Ntakirutimana, (Trial Chamber), February 21, 2003, para. 789 (finding the Tutsi an ethnic
group); Kayishema and Ruzindana, (Trial Chamber), May 21, 1999, para. 291 (finding the
Tutsi an ethnic group).

See also “notice of Tutsi, Hutu and Twa as ethnic groups,” under “judicial notice,”

Section (VIII)(d)(xiii) (3), this Digest.

(b) association of ethnic group with political agenda

Nabhimana, Barayagwiza and Ngeze, (Trial Chamber), December 3, 2003, para. 969: “[T]he
association of the Tutsi ethnic group with a political agenda, effectively merging ethnic
and political identity, does not negate the genocidal animus that motivated the Accused.
To the contrary, the identification of Tutsi individuals as enemies of the state associated
with political opposition, simply by virtue of their Tutsi ethnicity, underscores the fact
that their membership in the ethnic group, as such, was the sole basis on which they
were targeted.”
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(c) victim must belong to protected group or be believed to so
belong—mistaken identities
Mubimana, (Trial Chamber), April 28, 2005, para. 500: “The Prosecution also has the
burden of proving either that the victim belongs to the targeted ethnic, racial, national,
or religious group or that the perpetrator of the crime believed that the victim belonged
to the group.” See also Kajelijels, (Ttrial Chamber), December 1, 2003, para. 813 (similar).

Ndindabahizi, (Trial Chamber), July 15, 2004, para. 468: “In assessing whether [a person]

was a member of a protected group, in this case of the Tutsi ethnicity, the subjective

intentions of the perpetrators are of primary importance. As stated in Bagilishema:
A group may not have precisely defined boundaries and there may be occasions
when it is difficult to give a definitive answer as to whether or not a victim was a
member of a protected group. Moreover, the perpetrators of genocide may
characterize the targeted group in ways that do not fully correspond to
conceptions of the group shared generally, or by other segments of society. In
such a case, the Chamber is of the opinion that, on the evidence, if a victim was
perceived by a perpetrator as belonging to a protected group, the victim should
be considered by the Chamber as a member of the protected group, for the
purposes of genocide.”

@) application

Ndindabahizi, (Ttrial Chamber), July 15, 2004, para. 469: “The Chamber is of the view
that Nors [an individual whose father was German and mother Rwandese] was perceived
to be, at least in part, of Tutsi ethnicity. Testimony in the present case indicates that
physical traits were an important, if not decisive, indicator of ethnic identity in Rwanda
in 1994. As Nors had the physical appearance of a Tutsi, he would have been
understood to be Tutsi. Having a single European parent is not mutually exclusive with
being perceived as part-Tutsi; indeed, several witnesses referred to him as a ‘half-caste,’
which would seem to imply that he was understood to be part-European, and part-
Rwandan. It is highly improbable that he would have been targeted if his Rwandan
ethnicity was perceived to be Hutu or Twa. Further, Nors was killed very soon after the
Accused had instructed that Tutsi be killed, providing circumstantial support for the
inference that he was, in fact, killed for that reason. Finally, the presence of additional
motives for the killing of Nors (as, for example, that he may have been part-Belgian)
does not displace the killers’ genocidal intent. In light of these factors, the Chamber
infers that Nors was targeted because he was understood to be, at least in part, Tutsi.”
But see Ndindabahizz, (Appeals Chamber), January 16, 2007, paras. 116-17 (conviction
regarding the killing of Nors reversed on appeal on other ground).

(d) mistreatment of persons not in group not part of genocide/
killing of Hutu political opponents not part of genocide

Nabimana, Barayagwiza and Ngeze, (Appeals Chamber), November 28, 2007, para. 496:
“[TThe acts committed against Hutu political opponents cannot be perceived as acts of
genocide, because the victim of an act of genocide must have been targeted by reason of
the fact that he or she belonged to a protected group. In the instant case, only the Tutsi
ethnic group may be regarded as a protected group under Article 2 of the Statute and
Article 2 of the Convention on the Prevention and Punishment of the Crime of
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Genocide, since the group of ‘Hutu political opponents’ or the group of ‘Tutsi
individuals and Hutu political opponents’ does not constitute a ‘national, ethnical, racial
or religious group’ under these provisions. Furthermore, although the jurisprudence of
the ad hoc Tribunals acknowledges that the perception of the perpetrators of the crimes
may in some circumstances be taken into account for purposes of determining
membership of a protected group, in this instance neither the Trial Chamber nor the
Prosecutor cited any evidence to suggest that the Appellants or the perpetrators of the
crimes perceived Hutu political opponents as Tutsi. In other words, in the present case
Hutu political opponents were acknowledged as such and were not ‘perceived’ as Tutsi.
Even if the perpetrators of the genocide believed that eliminating Hutu political
opponents was necessary for the successful execution of their genocidal project against
the Tutsi population, the killing of Hutu political opponents cannot constitute acts of
genocide.”

Nchamibigo, (Trial Chamber), November 12, 2008, paras. 337-38: “[A]cts committed
against ‘Hutu political opponents,” the Hutus who are politically opposed to the MRND
[Mouvement Républican National pour la Démocratie et le Devéloppemend] regime in April 1994,
may be crimes against humanity but they cannot be perceived as acts of genocide,
because the victim of an act of genocide must have been targeted by reason of the fact
that he or she belonged to a protected group under Article 2 of the Statute and Article 2
of the Convention on the Prevention and Punishment of the Crime of Genocide. The
group ‘Hutu political opponents’ does not constitute a ‘national, ethnic, racial or
religious group’ under these provisions.” “However, the fact that Hutu political
opponents were killed in circumstances where such killings constitute crimes against
humanity, does not prevent the killing of the Tutsi from constituting genocide. The
charges of killing Hutu political opponents in the present case could result in convictions
for crimes against humanity, but not for genocide.”

See also Bagosora, Kabiligi, Ntabakuze and Nsengiynmwa, (Trial Chamber), December 18,
2008, para. 2145: Concluding that the killing of Alphonse Kabiligi, a Hutu of mixed
parentage and suspected Rwandan Patriotic Front accomplice, who was killed as part of
similar attacks on prominent political personalities, was not proven beyond reasonable
doubt to be part of the genocide.

See also Akayesu, (Trial Chamber), September 2, 1998, paras. 720-21: When a woman was
beaten, threatened and interrogated about the whereabouts of another person, the acts
constituted “serious bodily or mental harm,” but that because the victim was Hutu, the
acts “cannot constitute acts of genocide against the Tutsi group.”

(e) killing of Belgian Peacekeepers not part of genocide
Bagosora, Kabiligi, Ntabakuze and Nsengiyumva, (Ttial Chamber), December 18, 2008, paras.
18, 21, 2118: “During the night [of April 6, 1994], [Canadian] General Dallaire
[commander of UNAMIR, the United Nations Assistance Mission for Rwanda] ordered
that an UNAMIR escort be provided to the Prime Minister [Agathe Uwilingiyimana] so
that she could address the nation on Radio Rwanda in the morning. Around 5.00 a.m.
on 7 April 1994, 10 Belgian peacekeepers were dispatched to her residence. In the
preceding hours, elements of the Reconnaissance Battalion and the Presidential Guard
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had surrounded the compound and at times fired on the gendarmes and Ghanaian
peacekeepers guarding the Prime Minister. After the Belgian peacekeepers arrived, the
compound came under attack. The Prime Minister fled her home and hid at a
neighbouring compound. She was found, killed and then sexually assaulted.” “The
Belgian and Ghanaian peacekeepers were disarmed at the Prime Minister’s residence and
taken to Camp Kigali around 9.00 am.” Camp soldiers later killed the Belgian
peacekeepers.

“The Prosecution has charged the killing of the 10 Belgian peacekeepers under
the count of genocide. It does not argue that these murders constituted the crime of
genocide themselves. Rather, they were intended to prompt Belgium to withdraw its
contingent to UNAMIR and thus facilitate the ensuing massacres. The Chamber is not
satisfied that this is the only reasonable inference to draw from the killing of the Belgian
peacekeepers . . . . Accordingly, the Chamber does not find that these killings
constituted genocide. It also has not been proven that they were committed with the
requisite genocidal intent in order to substantially assist other acts of genocide.”

6) racial group
Rayishema and Ruzindana, (Trial Chamber), May 21, 1999, para. 98: “A racial group is
based on hereditary physical traits often identified with geography.”

Akayesu, (Trial Chamber), September 2, 1998, para. 514: “The conventional definition
of racial group is based on the hereditary physical traits often identified with a
geographical region, irrespective of linguistic, cultural, national or religious factors.”

7) religious group
Kayishema and Ruzindana, (Trial Chamber), May 21, 1999, para. 98: “A religious group
includes denomination or mode of worship or a group sharing common beliefs.”

Akayesn, (Trial Chamber), September 2, 1998, para. 515: “The religious group is one
whose members share the same religion, denomination or mode of worship.”

v)  “as such”

1) requires showing that the acts were commited because of
group membership

Niyitegeka, (Appeals Chamber), July 9, 2004, para. 50: “The Trial Chamber in the
Atkayesu case interpreted the concerned provision in Article 2(2) of the Statute to mean
that ‘the act must have been committed against one or several individuals, because such
individual or individuals were members of a specific group, and specifically because they
belonged to this group.” This interpretation was adopted by the Tribunal in subsequent
cases, including by the Trial Chamber in the present case.”

Karera, (Trial Chamber), December 7, 2007, para. 534: “The [specific| victims must be
targeted because of their membership in the protected group . . ..” See also Mpambara,
(Trial Chamber), September 11, 2006, para. 8 (similar).
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Muvunyi, (Trial Chamber), September 12, 2000, para. 485: “The term ‘as such’ has been
interpreted to mean that the prohibited act must be committed against a person based
on that person’s membership in a specific group and specifically because the person
belonged to this group, such that the real victim is not merely the person but the group
itself.”  See also Niyitegeka, (Trial Chamber), May 16, 2003, para. 410 (similar); Musema,
(Trial Chamber), January 27, 2000, para. 165 (similar); Rutaganda, (Trial Chamber),
December 6, 1999, para. 60 (similar); Akayesn, (Trial Chamber), September 2, 1998, para.
521 (similar).

2) intent must be to destroy group as a separate and distinct
entity
Bagilishema, (Trial Chamber), June 7, 2001, para. 64: The Chamber agreed “with the
statement of the International Law Commission, that ‘the intention must be to destroy
the group as such, meaning as a separate and distinct entity, and not merely some
individuals because of their membership in a particular group.”™

3) “as such” was used instead of “motive” in the Genocide
Convention

Niyitegeka, (Appeals Chamber), July 9, 2004, para. 49: “[D]uring the drafting of the
Genocide Convention, the delegates debated whether to include the element of motive
in the definition of the crime of genocide. After extensive discussion, the words ‘as
such’ were introduced into the draft document to replace an explicit reference to
motives made in an eatlier draft. Venezuela, the author of this amendment, stated that
‘an enumeration of motives was useless and even dangerous, as such a restrictive
enumeration would be a powerful weapon in the hands of the guilty parties and would
help them to avoid being charged with genocide. Their defenders would maintain that
the crimes had been committed for other reasons than those listed in article II.” The
Venezuelan delegate continued that ‘it was sufficient to indicate that intent was a
constituent factor of the crime.” He observed that replacing the statement of motives
with the words ‘as such’ should meet the views of those who wanted to retain the
statement, noting that motives were implicitly included in the words ‘as such.”

4) “as such” does not mean “solely because” of group
membership
Ntakirutimana and Ntakirutimana, (Appeals Chamber), December 13, 2004, para. 363:
“[T)he definition of the crime of genocide in Article 2 of the Statute, which mirrors the
definition set out in the Genocide Convention, does not require that the intent to
destroy a group be based solely on one of the enumerated grounds of nationality,
ethnicity, race, or religion.”

Niyitegeka, (Appeals Chamber), July 9, 2004, paras. 51-53: “The Appellant proposes that
the correct interpretation of the words ‘as such’ is ‘solely,” so that a finding of the
requisite specific intent would be predicated on proof that the perpetrator committed
the proscribed acts against members of the protected group ‘solely becanse they were members
of such a group.” 'This proposal, if adopted, would introduce into the calculus of the crime
of genocide the determination whether the perpetrator’s acts were motivated solely by
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the intent to destroy the protected group, in whole or in part, or whether the perpetrator
was motivated by that intent as well as other factors.”

“In Kayishema and Ruzindana, the Appeals Chamber cautioned that ‘criminal
intent (mens rea) must not be confused with motive’ and stated that ‘in respect of
genocide, personal motive does not exclude criminal responsibility’ provided that the
genocidal acts were committed with the requisite intent. This position was reinforced in
Prosecutor v. Jelisic, where the ICTY Appeals Chamber observed that ‘the existence of a
personal motive does not preclude the perpetrator from also having the specific intent to
commit genocide.”

“The words ‘as such,” however, constitute an important element of genocide, the
‘crime of crimes.” It was deliberately included by the authors of the Genocide
Convention in order to reconcile the two diverging approaches in favour of and against
including a motivational component as an additional element of the crime. The term ‘as
such’ has the ¢ffet utile of drawing a clear distinction between mass murder and crimes in
which the perpetrator targets a specific group because of its nationality, race, ethnicity or
religion. In other words, the term ‘as such’ clarifies the specific intent requirement. It
does not prohibit a conviction for genocide in a case in which the perpetrator was also
driven by other motivations that are legally irrelevant in this context. Thus the Trial
Chamber was correct in interpreting ‘as such’ to mean that the proscribed acts were
committed against the victims because of their membership in the protected group, but not
solely because of such membership.” See Kayishema and Ruzindana, (Appeals Chamber),
June 1, 2001, para. 161 (quoted).

See also Ntakirutimana and Ntakirutimana, (Appeals Chamber), December 13, 2004, paras.
302-04: “Elizaphan Ntakirutimana submits that the Trial Chamber erred in fact and law
in finding that Tutsi refugees who were attacked at the Mugonero Complex on 16 April
2004 ‘were targeted solely on the basis of their ethnic group.” “In the view of the
Appeals Chamber, the finding that the Tutsi seeking refuge at Mugonero were targeted
on the basis of their ethnicity has not been shown to be unreasonable.” “The Appeals
Chamber need not consider whether the Trial Chamber erred in finding that the
refugees were targeted ‘solely’ for their Tutsi ethnicity because the definition of the
crime of genocide does not contain such a requirement. It is immaterial, as a matter of
law, whether the refugees were targeted solely on the basis of their ethnicity or whether
they were targeted for their ethnicity in addition to other reasons.”

See also “motive not an element of genocide; other motives do not preclude genocidal
intent,” Section (I)(c)(ii)(9), this Digest.

vi) application
Nabimana, Barayagwiza and Ngeze, (Appeals Chamber), November 28, 2007, para. 565: In
evaluating genocidal intent: “[T]he Appeals Chamber is of the view that any reasonable
trier of fact would have considered the articles written by others in Kangura [newspaper]
in order to determine whether Appellant Ngeze had genocidal intent. As owner,
founder and editor-in-chief of Kangura, Appellant Ngeze exercised control over all the
articles and editorials published in Kangura. Accordingly, all of these articles and
editorials could legitimately be ascribed to him personally and directly.” See also id., para.
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567 (statement “if Habyarimana were also to die, we would not be able to spare the
Tutsi” could help establish genocidal intent).

Kamubanda, (Appeals Chamber), September 19, 2005, paras. 79-82: “Under the heading
‘Intent to Destroy in Whole or in Part the Tutsi Ethnic Group,” the Trial Chamber
referred to a number of its earlier findings:

e The Appellant, at a meeting at the home of his cousin in Gikomero
[Kigali-Rural prefecture] prior to the massacre, addressed those present,
told them to start killing Tutsi, and distributed weapons to them.

e The Appellant arrived with armed people at the Gikomero Parish
Compound.

e The Appellant ordered the armed persons whom he brought to the
Parish to ‘work,” which was understood as an order to start the killings.

e Augustin Bucundura was shot by an armed person who had come with
the Appellant, while the Appellant was still present at the Parish.

e The Appellant was in a position of authority over the attackers.

e The Appellant led the attackers in the Gikomero Parish Compound and
initiated the attack.
e A large number of Tutsi refugees was [sz] killed by those attackers.”

“The Appeals Chamber finds that the fact that the Appellant gave the order to attack the
refugees at the Gikomero Parish Compound, thus starting a massacre which resulted in
the death of a large number of Tutsi refugees, would already as such allow a reasonable
trier of fact to find that the Appellant had a genocidal intent.” “In addition, the Appeals
Chamber notes that Witness GEK, who had been found ‘highly credible’ by the Trial
Chamber, testified about the meeting that occurred sometime between 6 and 10 April
1994 at the home of the Appellant’s cousin in Gikomero:

[A]t this meeting, the Accused addressed those present and told them that the

killings in Gikomero commune had not yet started and that ‘those who were to

assist him to start had married Tutsi women.” The Accused told those present

that he would bring ‘equipment’ for them to start, and that if their women were

in the way, they should first eliminate them.
“The Appeals Chamber finds that these statements of the Appellant are direct evidence
of his genocidal intent . . . . [T]he Trial Chamber did not err in holding that the
Appellant had the specific intent to destroy the Tutsi ethnic group when he gave the
order which resulted in the death of a large number of Tutsi refugees.” See Kamubanda,
(Trial Chamber), January 22, 2004, paras. 643-45 (Trial Chamber’s findings that
Kamuhanda had “specific intent to destroy the Tutsi ethic group”).

Semanza, (Appeals Chamber), May 20, 2005, para. 262: “In the present case, the Trial
Chamber found that ‘there were massive, frequent, large scale attacks against civilian
Tutsi in Bicumbi and Gikoro communes’ and that the Appellant took part in these
attacks. The Appellant has not demonstrated that the Trial Chamber’s conclusions that
the principal perpetrators had the requisite intent to commit genocide and that he had
knowledge of this and even shared the same intent were unreasonable.”
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Bagosora, Kabiligi, Ntabakuze and Nsengiyumva, (Ttial Chamber), December 18, 2008, paras.
2123-26:  “Roadblocks manned primarily by civilians, at times with a soldier or
gendarme at its head, proliferated throughout Kigali, beginning on 7 April 1994. The
civilians were mostly members of political party militias or local inhabitants who
volunteered or were pressed into service at them as part of the ‘civil defence’ efforts . . . .
The roadblocks were used to check the identities of passers-by. Tutsis, persons without
identification documents, and Hutu members of opposition parties were singled out.
These roadblocks were sites of open and notorious slaughter and sexual assault from 7
April. The Chamber finds that, considering the purpose of roadblocks, the assailants at
them intentionally killed Tutsis. The Chamber also finds that the acts of rape, sexual
violence and mistreatment of Tutsis there constituted serious bodily or mental harm.”
“The Chamber heard extensive evidence about the killing of Tutsi civilians throughout
the Kigali area at roadblocks immediately after the death of President Habyarimana. The
assailants checked the identity cards of the victims and targeted mainly Tutsis along with
Hutus suspected of being sympathetic to the RPF [Rwandan Patriotic Front]. In these
circumstances, the only reasonable conclusion is that the assailants who physically
perpetrated the killings possessed the intent to destroy, in whole or in substantial part,
the Tutsi group.” (Concluding that Bagosora ordered the crimes at the roadblocks and
was aware of the genocidal intent of the perpetrators and shared it).

Bagosora, Kabiligi, Ntabakuze and Nsengiyumva, (Ttial Chamber), December 18, 2008, paras.
2127-35: “On the morning of 7 April 1994, around 300 Hutu and Tutsi refugees
gathered at the Kibagabaga mosque in Remera [in the Kigali area] due to increasing
insecurity in the area. A group of Interahanmmve attacked a Tutsi refugee in front of the
mosque and threatened the refugees there with attack if they did not surrender the
Tutsis. That afternoon, the refugees fended off three attacks. A soldier came to the
mosque for his sister, intimating that further attacks were coming. On 8 April, soldiers
and Interabanmpe surrounded the mosque, and the soldiers fired for a few minutes, killing
several persons, to prompt the refugees to line up on the street. The soldiers checked
identity cards and then withdrew. The Interbanmve then continued checking cards and
killed more than 20 mostly Tutsi refugees.”

“In the Kabeza area of Kigali, members of the Para Commando Battalion [of
the Rwandan Armed Forces], Presidential Guard and Inferabamme went from house to
house on 7 and 8 April and killed people. The area was predominately Tutsi and
considered sympathetic to the RPF.”

“On 8 April, soldiers wearing black berets and militiamen attacked and killed a
number of Tutsi refugees at the Saint Josephite Centre. The assailants initially asked to
see the refugees’ identity cards, and Hutus were asked to leave. During the course of the
attack, some of the women were asked to undress before being killed and at least one
woman was raped by a soldier.”

“At Karama hill near Kigali in Rubungo commune, soldiers and gendarmes
killed a number of Tutsi refugees on 8 April. Many of the refugees at the school had just
fled an attack at a nearby roadblock where military personnel were separating Hutus and
Tutsis based on their identity cards before killing the Tutsis.”

“On 9 April 1994, a number of soldiers and gendarmes digging trenches near
Kibagabaga Catholic Church were told by a high-ranking soldier to kill the refugees
there. The military personnel then gave firearms and grenades to a group of Interahanmve
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who began attacking the church. During the attack, the Interabammve asked to see the
identity cards of the refugees and killed the Tutsis. The military personnel watched as
the attack proceeded.”

“During an attack on Gikondo Parish on the morning of 9 April, the army
sealed off the Gikondo area, and gendarmes moved systematically through the
neighbourhood with lists, sending Tutsis to the parish. The gendarmes checked the
identity cards of the Tutsis there against their lists and burned the identity cards. The
Interahamwe then proceeded to kill the more than 150 Tutsi refugees in an atrocious
manner. The parish priests and UNAMIR [the United Nations Assistance Mission for
Rwanda] military observers were forced to watch at gunpoint. Major Brent Beardsley of
UNAMIR arrived shortly after the attack and described the terrible scene, which bore
witness of killing, mutilation and rape. The Inferabannve returned later that night to finish
off the survivors.”

“Considering the nature of how the attacks unfolded, the Chamber finds that
soldiers gendarmes or Interahammve participating in the events intentionally killed Tutsis
during these events. Furthermore, the acts of rape, sexual violence and mistreatment
constituted serious bodily or mental harm.”

“The Chamber heard extensive evidence about the killing of Tutsi civilians
throughout Kigali area and in other parts of Rwanda in the days immediately after the
death of President Habyarimana. In the course of many of the attacks, the assailants
checked the identity cards of the victims or asked Hutus to leave. In these
circumstances, the only reasonable conclusion is that the assailants who physically
perpetrated the killings possessed the intent to destroy, in whole or in substantial part,
the Tutsi group.” (Concluding that “Bagosora bears superior responsibility for the
crimes committed in Kabeza, Kibagabaga Mosque, the Saint Josephite Centre, Karama
hill, Kibagabaga Catholic Church and Gikondo Parish”; “Ntabakuze bears superior
responsibility for the crimes committed in Kabeza”; and both Bagosora and Ntabakuze
“would have been fully aware of the participants’ genocidal intent.”)

Bagosora, Kabiligi, Ntabakuze and Nsengiyumva, (Ttrial Chamber), December 18, 2008, paras.
2136-39: “On 11 April 1994, thousands of Tutsi refugees fled from the ETO [Ecole
Technigue Officielle] in Kigali after the Belgian peacekeepers withdrew from the position.
They were stopped at the Sonatube junction by soldiers of the Para Commando
Battalion [of the Rwandan Armed Forces|. Members of the battalion as well as
Interahamwe then marched the refugees several kilometres to Nyanza hill. A pick-up
truck filled with members of the Para Commando Battalion passed the refugees. At
Nyanza, they were waiting. When the refugees arrived, the soldiers opened fire. When
they ran out of ammunition, they sent for more. The Interabamwe then killed the
survivors with traditional weapons.”  “Around 15 April, members of the Para
Commando Battalion along with Inferahamwe separated Tutsi from Hutu refugees at
IAMSEA [LInstitut Africain et Manricien de Statistiques et d’Economie]. These assailants then
led around 60 Tutsis away to a location where other members of the Para Commando
Battalion were waiting. The Tutsi refugees were killed.” “Given the manner in which
these attacks unfolded, the Chamber finds that the assailants intentionally killed
members of the Tutsi ethnic group. In view of the large number of Tutsi victims at
Nyanza hill, the separation of Tutsis from Hutus at IAMSEA, and the extensive
evidence of the targeting of members of this group in Rwanda, the only reasonable
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conclusion is that the assailants who physically perpetrated these attacks possessed the
intent to destroy, in whole or in substantial part, the Tutsi group.” (Concluding that
“Ntabakuze bears superior responsibility for these crimes” and that “he was aware of the
participants’ genocidal intent.”)

Bagosora, Kabiligi, Ntabakuze and Nsengiyumva, (Ttial Chamber), December 18, 2008, paras.
2140-44: “On 7 April 1994, militiamen supported by plainclothes soldiers from the
Gisenyi military camp conducted targeted killings in the vicinity of the camp, and
primarily in Bugoyi ce//ule. Soldiers accompanied militiamen to the house of a Tutsi
teacher, where both groups participated in killing him and his daughter. Hutus
suspected of being accomplices, such as Rwabijongo and Kajanja, were also killed by
militiamen, as was Rwabijongo’s Tutsi wife. These attacks were followed by the killings
of Gilbert, a Tutsi, and another Tutsi man hiding in a compound with him. Mukabutare,
a Tutsi, and her daughter were also singled out and killed.” “The Chamber finds that
these assailants intentionally killed members of the Tutsi ethnic group. The attack
focused primarily on Tutsi victims as well as some Hutus viewed as sympathetic to the
RPF [Rwandan Patriotic Front]. The extensive evidence about the targeting of members
of this group at this time shows, as the only reasonable conclusion, that the assailants
who physically perpetrated these attacks possessed the intent to destroy, in whole or in
substantial part, the Tutsi group.” (Concluding, based on circumstantial evidence, that
Nsengiyumva ordered the killings; that his orders “substantially assisted” the attack; that
Bagosora bears supetior responsibility for the crimes; and that both Nsengiyumva and
Bagosora were aware of the participants’ genocidal intent.) See also id., paras. 2146-49
(finding genocide as to killings at Mudende University); 7., paras. 2150-54 (finding
genocide as to the killings at Nyundo seminary and Nyundo parish); 7., paras. 2155-57
(finding genocide as to the killings in an operation in the Bisesero area of Kibuye
prefecture).

Zigiranyirazo, (Trial Chamber), December 18, 2008, paras. 400-02: “The Chamber found
that the Prosecution proved beyond reasonable doubt that hundreds and possibly more
than a thousand Tutsi civilians sought refuge on Kesho Hill [in Rwili secteur, Gaseke
commune, in Gisenyi prefecture] on the morning of 8 April 1994. Following a first
unsuccessful attack by assailants, the Chamber found that on the morning of 8 April
1994, the Accused arrived at Kesho Hill as part of a convoy which included officials,
Presidential Guards, soldiers, Interabammwe and civilians.” ‘““The Chamber further found
that, upon arrival at the site, the Accused and other officials, including bourgmestre
Bazabuhande, and Jaribu, the Director of the Rubaya Tea Factory, addressed the
assailants from a position close to the road at the base of the hill . . .. [TThe Chamber
did find that the crowd of assailants applauded the Accused’s speech, and immediately
after the three speeches, commenced the attack using guns, grenades and traditional
weapons, on the Tutsi civilians who had sought refuge on the hill. The Chamber found
that between 800 and 1500 Tutsi were killed that day.” “Given the ethnicity of the
victims, the scale of the killings, and the context within which they took place, the only
reasonable conclusion is that the physical perpetrators of the killings possessed the
intent to destroy in whole or in part the Tutsi ethnic group. Accordingly, the Chamber
finds that acts of genocide, as defined under Article 2 of the Statute, took place on
Kesho Hill on 8 April 1994.”
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Zigiranyirazo, (Trial Chamber), December 18, 2008, paras. 413-14: “|O]n 12 April 1994,
the Accused passed through the [Kiyovu] roadblock [in Kiyovu cellule, Kigali-vile
prefecture] saw about three corpses, and gave orders to the men manning the roadblock
to check identity papers ‘well . . . since Tutsis have changed their identification papers.’
On 17 April 1994, the Accused passed through the roadblock again, and instructed
Corporal Irandemba to find food for the men so that they could remain at the
roadblock. Food was delivered on another day from Camp Kigali. On the same
occasion, the Accused promised guns to those manning the roadblock. The promise
came following an indication from the men that they required the guns to fight at the
‘battle front.” Additionally, the Chamber found that those with Tutsi identity cards were
taken aside and killed, and at least between 10 and 20 people were killed at the Kiyovu
roadblock.” “Given the killing of Tutsi at the Kiyovu roadblock, the context within
which the killings took place, and the checking of identification papers specifically for
those of Tutsi ethnicity, the Chamber finds that the only reasonable conclusion is that
those who physically perpetrated the killings, possessed the intent to destroy in whole, or
in part, the Tutsi ethnic group. Accordingly, the Chamber finds that acts of genocide, as
defined under Article 2 of the Statute, took place at the Kiyovu roadblock in April
1994.”

Nebhamibigo, (Trial Chamber), November 12, 2008, paras. 332-36: “In its factual findings .
.., the Chamber has found direct evidence of Nchamihigo’s genocidal intent, as well as
facts and circumstances from which it could be inferred.”

“Some Prosecution witnesses recounted words that Nchamihigo expressed.
[Witness|] LAG, for instance, testified that Nchamihigo asked him and others to search
for Tutsi and kill them, including Father Boneza, who Nchamihigo referred to as a Tutsi.

“Prosecution Witness AOY gave direct evidence on Nchamihigo’s conduct at
PSC [Cyangugu Prefecture Security Council] meetings. He testified that he and
Nchamihigo both shared the common intention of exterminating the Tutsi in Cyangugu
prefecture, and both participated in making plans and implementing the agreement to
exterminate the Tutsi, which included the idea of sparing some Tutsi so as to mislead the
international community. In particular, at the PSC meeting on 14 April 1994,
Nchamihigo made specific reference to targeting Tutsi at Shangi parish.”

“Nchamihigo’s public exhibition of support for both the MRND [Moznvenent
Républican National pour la Démocratie et le Devéloppemens] and CDR [Coalition for the
Defence of the Republic] political parties has been established, as well as his
participation in the recruitment of young Hutu men for militia training as Interabanmwe
and Impuzamugambi. In addition, most of the refugees who were specifically targeted and
killed were Tutsi. At Kamarampaka Stadium, a list of selected individuals to be removed
was read out, and everyone on the list except Marianne Baziruwiha was Tutsi.
Nchamihigo instigated the Inzerabammwe to kill all the Tutsi removed from Kamarampaka
Stadium. All of these acts took place throughout Cyangugu prefecture, and it was
established that the victims were Tutsi. The Chamber has found these facts to be
proven beyond reasonable doubt.”

“After considering the evidence as a whole, including Nchamihigo’s proven
statements, [witness] AOY’s testimony on them sharing a common intent and behaviour
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which evinced the intention to kill and the intention to destroy the Tutsi of Cyangugu
prefecture, the Chamber finds that Nchamihigo held the requisite specific intent
characterizing the crime of genocide which is the intent to destroy in whole or in part an
ethnic group.”

Karera, (Trial Chamber), December 7, 2007, paras. 536, 539: “Defence and Prosecution
witnesses testified that organized massacres of Tutsi, based on their ethnic identity,
started soon after 6 April 1994. The Chamber is satisfied that the killers targeted the
victims on the basis of their Tutsi ethnicity, with the intent to destroy a substantial
number of Tutsis. The perpetrators were aware that the victims were Tutsis and killed
them pursuant to Karera’s order kill Tutsi members of the population. Accordingly, the
policemen and Intferabanmwe committed genocide in Nyamirambo sector, Kigali-Ville
prefecture, in April 1994, through the killings of Kabahaye, Murekezi, Ndingutse and
Palatin Nyagatare.” “Karera’s orders to kill Tutsis demonstrate his genocidal intent. He
was aware of the dangerously unstable environment, having evacuated his family from
Nyamirambo for safety reasons . . ., and knew that his order would lead to killings. His
order to destroy houses of Tutsis as well as the destruction of the houses of Kahabaye
and Felix Dix . . . also illustrate his intent.”

Karera, (Trial Chamber), December 7, 2007, paras. 541-42: “On 15 April 1994, Karera
and a large group of Interhammwe and soldiers participated in an attack at Ntarama Church
[in Ntarama, south of Kigali] . . . . They arrived on board several buses, disembarked
near the church, and shot at the refugees who were gathered there. Several hundred
Tutsi men, women and children were killed. The attackers’ intent to destroy a
substantial number of Tutsis is clear from their acts. They committed genocide.”
“Karera’s genocidal intent is also evident. Just before the attackers began shooting, he
encouraged Interabammwe and soldiers to hurry up and attack the refugees. Furthermore,
the previous day, at the Ntarama sector office, he had falsely promised the Tutsi refugees
in the area that he would provide them with security reinforcement . . . . He was thus
aware of their vulnerable situation. The utterances on 14 and 15 April underscore his
genocidal intent.” See zd., paras. 543-44 (finding Karera responsible for committing and
instigating genocide as to the attack on the church).

Seromba, (Trial Chamber), December 13, 2006, para. 340: “The Chamber . . . considers
that it is beyond dispute that during the events of April 1994 in Nyange church, the
attackers and other Interabanmve militiamen committed murders of [more than 1,500]
Tutsi refugees in Nyange church [Nyange parish, Kibuye prefecture] and caused serious
bodily or mental harm to them on ethnic grounds, with the intent to destroy them, in
whole or in part, as an ethnic group.”

Simba, (Trial Chamber), December 13, 2005, para. 416: “The Chamber has heard
extensive evidence, which it accepts, about the targeting of Tutsi civilians in the days
immediately after the death of President Habyarimana. A great many Tutsi sought
refuge at Murambi Technical School and Kaduha Parish [in Gikongoro prefecture in
southern Rwanda] after Hutu militiamen burned and looted their homes. These Tutsi
refugees were slaughtered by the thousands over the course of a period of around twelve
hours on a single day. Given the scale of the killings and their context, the only
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reasonable conclusion is that the assailants who physically perpetrated the killings
possessed the intent to destroy in whole or in part a substantial part of the Tutsi group.
This genocidal intent was shared by all participants . . . including Simba.”

Mubimana, (Trial Chamber), April 28, 2005, paras. 515-18: “The Chamber finds that the
attacks . . . were systematically directed against the Tusi group. Before the attacks on
Mubuga Church [in Kibuye prefecture] commenced, Hutu refugees, who were
intermingled with the Tuzsi, were instructed to come out of the church. Similarly, both
Prosecution and Defence witnesses testified that the refugees who had gathered on
Kanyinya and Muyira Hills [Gisovu commune, Kibuye prefecture] were predominantly
Tutsi” “Factors such as the sheer scale of the massacres, during which a great number
of Tutsi civilians died or were setiously injured, and the number of assailants who were
involved in the attacks against Tussi civilians, lead the Chamber to the irresistible
conclusion that the massacres, in which the Accused participated, were intended to
destroy the Tutsi group in whole or in part.” “The Accused targeted Tutsi civilians
during these attacks by shooting and raping Tutsi victims. He also raped a young Hutu
girl, Witness BJ, whom he believed to be Tuzs, but later apologised to her when he was
informed that she was Huzu. During the course of some of the attacks and rapes, the
Accused specifically referred to the Tuzsi ethnic identity of his victims.” “Thus, the
Chamber finds that the Accused’s participation in the attacks, and his words and deeds
demonstrate his intent to destroy, in whole or in part, the Tutsi group.” See also
Muhimana, (Appeals Chamber), May 21, 2007, para. 31 (upholding same).

Ndindabahizi, (Trial Chamber), July 15, 2004, paras. 462, 461, 463-64: “The Accused
instigated, and aided and abetted, this genocide at Gitwa Hill [in the Bisesero Hills,
Kibuye prefecture]. He expressly urged the attackers to kill the “T'utsi’ assembled there.
He distributed machetes and, on at least one occasion, transported armed attackers to
the site. He visited Gitwa Hill on two occasions, distributing machetes and urging an
attack on the Tutsi. By his words and deeds, the Accused manifested an intent that the
Tutsi on Gitwa Hill, who numbered in the thousands, should be attacked and killed.
Further, the Accused was well aware that his remarks and actions were part of a wider
context of ethnic violence, killing and massacres in Rwanda during this period. The
Chamber finds that by urging the killing of the Tutsi on Gitwa Hill, the Accused
intended to destroy, in whole or in part, the Tutsi ethnic group.”

“Even in the absence of other massacres, a brutal attack targeting several
thousand members of an ethnic group, is itself indicative of the requisite intent to
destroy an ethnic group, in whole or in part. Those who participated in the attacks on
Gitwa Hill on 26 April and preceding days, committed genocide.”

“The words and deeds of the Accused directly and substantially contributed to
the mass killing of Tutsi which subsequently took place at Gitwa Hill. When the
Accused arrived, the attackers gathered around; when he spoke, they listened. His
position as a Minister of Government lent his words considerable authority. The final
attack was launched as little as two days after his last visit, and smaller-scale attacks
occurred shortly after his visits to the Hill.”

“By his words, the Accused is guilty of instigating genocide. By his acts of
material assistance, including the distribution of weapons and the transportation of
attackers, in conjunction with his words of encouragement, the Accused is guilty of
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aiding and abetting genocide.” See also Ndindabahizi, (Appeals Chamber), January 16,
2007, para. 52 (upholding finding of wens rea for genocide).

Gacumbitsi, (Trial Chamber), June 17, 2004, para. 259: “[A]t the meeting of 9 April, the
Accused urged the conseillers de sectenr to incite the Hutu to kill the Tutsi. Similarly, in the
morning of 13 April at the Nyakarambi market, on 14 April at the Rwanteru and
Kanyinya trading centres, the Accused made similar utterances to the population, and on
17 April, he instigated the rape of Tutsi women and girls. Moreover, the Accused
personally killed Murefu, a Tutsi, thereby signalling the beginning of the attack at
Nyarubuye Parish on 15 April 1994. The Chamber finds that at the time of the events in
Rusumo commune, which events have been established in the factual findings above,
Sylvestre Gacumbitsi had the intent to destroy, in whole or in part, the Tutsi ethnic
group.” See also Gacumbitsi, (Appeals Chamber), July 7, 2000, para. 43 (upholding finding
by Trial Chamber: “[Gacumbitsi’s] repeated exhortations to crowds of people that they
should kill all the Tutsis, even considered apart from his other actions, leave room for no
other reasonable inference.”).

Ntagernra, Bagambiki, and Imanishinmwe, (Ttrial Chamber), February 25, 2004, para. 690:
“The Chamber . . . finds that the soldiers at the Gashirabwoba football field [in
Cyangugu| possessed the requisite genocidal intent during the killings on 12 April 1994,
that is, to destroy, in whole or in part, members of the Tutsi ethnic group. It has not
been disputed that the Tutsi were considered an ethnic group during the events in 1994.
The soldiers’ intention to destroy the Tutsi group, in whole or in part, can be inferred
from the context of the massacre at the Gashirabwoba football field and from the other
events occurring in Cyangugu at that time. The Chamber recalls that soldiers came to
the football field the evening before the massacre and asked the refugees whether they
were all Tutsis. The refugees informed the soldiers that there were some Hutus amongst
them. Thus, the soldiers were aware that the primary ethnic composition of the refugees
at the Gashirabwoba football field was Tutsi. In the Chambet’s view, the manner in
which the soldiers killed the refugees and the resulting large number of victims reflect
the soldiers’ intention to destroy members of the Tutsi ethnic group, in whole or in part.
In reaching this conclusion, the Chamber has also considered the overwhelming
evidence in this case that, at the time of the massacre at the Gashirabwoba football field,
thousands of Tutsis in Cyangugu were being forced to seck refuge at parishes and
schools or to hide in the bush because their Hutu neighbours and Inerabammve attacked
them in their homes.” (However, Imanishimwe’s conviction under Article 6(3) for
crimes at the Gashirabwoba football field was reversed on appeal due to indictment
defects, Ntagernra, Bagambiki and Imanishinwe, (Appeals Chamber), July 7, 2006, para. 150;
Ntagerura and Bagambiki were acquitted as to all crimes).®

Kajeljjeli, (Trial Chamber), December 1, 2003, paras. 819-28: The court concluded that
“[tlhe words and deeds of the Accused show cleatly that he directed and participated in
those killings with the specific intent to destroy the Tutsi ethnical group,” based on the
following:

® See “where involvement in massacre pursued under 6(1) theory, error to convict under 6(3),” under “the right
to be informed promptly and in detail of the nature and cause of the charge (indictment defects),” “application—
‘curing’ not permitted,” Section (VIII)(c)(xix)(7)(m)(v), this Digest.
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e the Accused’s statement: ““you very well know that it was the Tutsi that killed —
that brought down the Presidential plane. What are you waiting for to eliminate
the enemy?””

e “the Accused reminded those present at the Nkuli Commune Office of the
understanding they had reached the previous evening and that it was now their
‘business to act’ regarding an attack on 12 Tutsi families or approximately 80
people”;

e an individual reported back to the Accused as to the attack “that they had
‘eliminated everything”’;

e “the Accused asked Bourgmestre Harerimana for Police officers to assist in the
killing of Tutsi”;

e “at Byangabo market on the morning of 7 April 1994, . . . the Accused
assembled members of the Interabammwe, and instructed them to ‘[k]ill and
exterminate all those people in Rwankeri’ and to ‘exterminate the Tutsis.” He
also ordered them to dress up and ‘start to work™’;

e the Accused “directled] the Interabammwe from Byangabo market towards
Rwankeri Cellule, to join [an] attack” which “killed approximately 80 entire Tutsi
families™;

e the Accused gave orders to ““fine comb” the Nkuli commune for Tutsis, resulting
in one Intrahanve member murdering a Tutsi woman and her seven children in
Gitwa sectenr in the Nkuli commune;

e the Accused was present at a roadblock where the Inferahanmve killed a Tutsi
victim named Musafiri and her son, and the Accused stated: ““No Tutsi should
survive at Mukingo™;

e when a witness pled with the Accused to stop the killings, the Accused
responded by saying ““that it was necessary to continue, look for those or hunt
for those who had survived.”

Niyitegeka, (Trial Chamber), May 16, 2003, para. 427: In finding Niyitegeka guilty of
conspiracy to commit genocide, the Chamber held as follows: “Considering the
Accused’s participation and attendance at meetings . . . to discuss the killing of Tutsi in
Bisesero, his planning of attacks against Tutsi in Bisesero, his promise and distribution
of weapons to attackers to be used in attacks against Tutsi, his expression of support . . .
of the Prime Minister, Jean Kambanda, and the Interim Government, and actions or
inactions in failing to protect the Tutsi population, and his leadership role in conducting
and speaking at the meetings . . . the Chamber finds that the Accused had the requisite
intent, together with his co-conspirators, to destroy, in whole or in part, the Tutsi ethnic

group.”

Niyitegea, (Trial Chamber), May 16, 2003, paras. 436-37: In finding Niyitegeka guilty of
direct and public incitement to commit genocide, the Chamber held as follows:
“Considering the Accused’s spoken words, urging the attackers to work, thanking,
encouraging and commending them for the ‘work’ they had done, ‘work’ being a
reference to killing Tutsi . . . the Chamber finds that the Accused had the requisite intent
to destroy, in whole or in part, the Tutsi ethnic group.”
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Rutaganda, (Trial Chamber), December 6, 1999, para. 399: “The Chamber notes that
many corroborating testimonies presented at trial show that the Accused actively
participated in the widespread attacks and killings committed against the Tutsi group.
The Chamber is satisfied that the Accused, who held a position of authority because of
his social standing, the reputation of his father and, above all, his position within the
Interahamwe, ordered and abetted in the commission of crimes against members of the
Tutsi group. He also directly participated in committing crimes against Tutsis. The
victims were systematically selected because they belonged to the Tutsi group and for
the very fact that they belonged to the said group. As a result, the Chamber is satisfied
beyond any reasonable doubt that, at the time of commission of all the above-mentioned
acts which in its opinion are proven, the Accused had indeed the intent to destroy the
Tutst group as such.” See Rutaganda, (Appeals Chamber), May 26, 2003, paras. 529-30
(upholding same).

Akayesu, (Trial Chamber), September 2, 1998, paras. 117-21, 168-69: The Chamber
found the following sufficient to demonstrate “intent to destroy, in whole or in part”:
e cxpert and other testimony showing statements of political leaders, songs, and
popular slogans which evidenced an intent to eliminate all Tutsis in Rwanda;
e testimony on the cutting of Achilles’ tendons to prevent victims from fleeing;
e expert testimony and images of bodies thrown into a tributary of the Nile,
showing the intent to return Tutsis to their alleged place of origin;
e testimony on the killing of newborns;
e testimony of proverbs and public statements advocating the killing of pregnant
women, including Hutu women carrying fetuses of Tutsi men, because of the
patrilinear society.

See also Muvunyi, (Trial Chamber), September 12, 2006, para. 496 (finding that the
accused possessed intent to destroy, in whole or in part, the Tutsi ethnic group, as such,
and entering conviction for aiding and abetting genocide). The aiding and abetting
genocide conviction, however, was reversed on appeal on the grounds that “the Trial
Chamber erred in inferring . . . that Muvunyi had knowledge of or tacitly approved of
the killing of Tutsis at the Groupe scolaire’ in Butare prefecture. See Muvunyi, (Appeals
Chamber), August 29, 2008, paras. 87-88.

See also “‘notice of genocide in Rwanda,” under “judicial notice,” Section

(VIIT)(d) (xiii)(4), this Digest.

d) Underlying crimes/ actus reus
Gacumbitsi, (Trial Chamber), June 17, 2004, para. 251: “The actus reus of genocide is
found in each of the five acts enumerated in Article 2(2) of the Statute.” (emphasis in
original.) See also Kamubhanda, (Ttial Chamber), January 22, 2004, para. 631 (similar);
Kajelgjeli, (Trial Chamber), December 1, 2003, para. 812 (similar).”

7 Although cases refer to the five acts enumerated in Article 2(2) of the Statute as the “actus reus of genocide,”
because each of those five acts have an actus reus and a mens rea, it may be less confusing to use the term
“underlying crimes” to describe the five acts.
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i) killing members of the group

1) defined/actus reus
Bagosora, Kabiligi, Ntabakuze and Nsengiyumva, (Trial Chamber), December 18, 2008, para.
2117: “Killing members of the group requires a showing that the principal perpetrator
intentionally killed one or more members of the group.” See also Sinba, (Ttrial Chamber),
December 13, 2005, para. 414 (same); Ntagerura, Bagambiki, and Imanishimmwe, (Trial
Chamber), February 25, 2004, para. 664 (same).

Seromba, (Trial Chamber), December 13, 20006, para. 317: “[I|n Musema, the Trial
Chamber defined ‘killing’ as ‘homicide committed with intent to cause death.”

Muvunyi, (Trial Chamber), September 12, 2000, para. 486: For the underlying crime of
killing members of the group, “the Prosecutor must also show that the accused
intentionally killed one or more members of the group, and that the victim or victims
belonged to the targeted protected group.”

Gacumbitsi, (Trial Chamber), June 17, 2004, para. 255: “The case-law of the Tribunal
shows that for a conviction of genocide to be entered against a person charged with
killing members of a group, the Prosecution must establish that the accused planned,
ordered or instigated the killing, killed or aided and abetted in the killing of one or
several members of the group in question with intent to destroy, in whole or in part, the
group as such. Evidence must also be tendered to show either that the victim belonged
to the targeted ethnical, racial, national or religious group or that the perpetrator of the
crime believed that the victim belonged to the said group.”

Kammubanda, (Trial Chamber), January 22, 2004, para. 632: “[T]he Prosecution bears the
burden of proof to show that the perpetrator participated in the killing of one or more
members of the targeted group . ...”

Semanza, (Trial Chamber), May 15, 2003, para. 319: “[TThe Prosecutor must show the
following elements: (1) the perpetrator intentionally killed one or more members of the
group . . . ; and (2) such victim or victims belonged to the targeted ethnical, racial,
national, or religious group.”

See also “victim must belong to protected group or be believed to so belong—mistaken
identities,” Section (I)(c)(iv)(5)(c), this Digest.

2) mental state (mens rea)

(a) intent require for both “killing” and “meurtre”
Rayishema and Ruzindana, (Appeals Chamber), June 1, 2001, para. 151: “[T]here is
virtually no difference” between the terms “killing” and “weurtre’ as either term is linked
to the intent to destroy in whole or in part. Both should refer to intentional but not
necessarily premeditated murder.
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Rutaganda, (Trial Chamber), December 6, 1999, para. 50: “Article 2(2)(a) of the Statute,
like the corresponding provisions of the Genocide Convention, refers to ‘meurtre’ in the
French version and to ‘killing’ in the English version. In the opinion of the Chamber,
the term ‘killing’ includes both intentional and unintentional homicides, whereas the
word ‘meurtre’ covers homicide committed with the intent to cause death. Given the
presumption of innocence, and pursuant to the general principles of criminal law, the
Chamber holds that the version more favourable to the Accused should be adopted, and
finds that Article 2(2)(a) of the Statute must be interpreted in accordance with the
definition of murder in the Criminal Code of Rwanda, which provides, under Article
311, that ‘(hjomicide committed with intent to cause death shall be treated as murder.”
See also Musema, (Trial Chamber), January 27, 2000, para. 155 (similar); Bagilishema, (Trial
Chamber), June 7, 2001, paras. 57-58 (similar).

Akayesn, (Trial Chamber), September 2, 1998, paras. 500-01: The Chamber noted that
the French version of the Statute uses “eurtre” while the English version uses “killing.”
The Chamber found that “killing” was “too general since it could . . . include both
intentional and unintentional homicides whereas the term ‘weurtre . . . is more precise.”

Thus, the Chamber held that ““weurtre’ is homicide committed with the intent to cause
death.”

(b) no premeditation required
Muvunyz, (Trial Chamber), September 12, 20006, para. 486: “A showing of premeditation
is not necessary.” See also Kayishema and Ruzindana, (Appeals Chamber), June 1, 2001,
para. 151 (similar); Simba, (Trial Chamber), December 13, 2005, para. 414 (similar);
Nrtagerura, Bagambiki, and Imanishinme, (Trial Chamber), February 25, 2004, para. 664
(similar); Kamubanda, (Trial Chamber), January 22, 2004, para. 632 (similar); Semanza,
(Trial Chamber), May 15, 2003, para. 319 (similar).

Kajeljjeli, (Trial Chamber), December 1, 2003, para. 813: “[I]n order to be held
[responsible] for genocide by killing members of the group, the Prosecutor must show
that the perpetrator, killed one or more members of the group, while the perpetrator
possessed an intent to destroy the group, as such, in whole or in part. Given that the
element of mens rea in the killing has been addressed in the special intent for genocide,
there is no requirement to prove a further element of premeditation in the killing.”8

3) application
Seromba, (Trial Chamber), December 13, 20006, paras. 332, 334-38: “Athanase Seromba
turned employees and Tutsi refugees out of Nyange parish [Kibuye prefecture]. It is the
Chamber’s opinion that, by so acting, Seromba assisted in the killing of several Tutsi
refugees, including Patrice and Meriam . . . . [T]The Chamber finds that Athanase
Seromba held discussions with the communal authorities and accepted their decision to

® This case is phrased as if the prosecution is always required to show that the accused “killed one or more
members of the group.” That is not necessarily required for many forms of responsibility—“planning,”
“instigating,” “ordering,” “aiding and abetting,” participation in a “joint criminal enterprise” (a form of committing),
or command responsibility. See generally “planning,” “instigating,” “ordering,” “aiding and abetting,” “joint
criminal enterprise” and “command responsibility,” Sections (IV)(c)-(e), (IV)(9), (IV)(f)(iv), and (V), this Digest.
See also “committing: not limited to direct and physical perpetration of the crimes(s),” Section (IV)(f)(i)(1), this
Digest.
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destroy the church. The Chamber also concludes that Seromba spoke with the
bulldozer driver and said certain words to him which encouraged him to destroy the
church. Lastly, the Chamber finds that Seromba even gave advice to the bulldozer
driver as to the fragile side of the church building. The Chamber is satisfied that by
adopting such a line of conduct, Seromba substantially contributed to the destruction of
the Nyange church, causing the death of more than 1,500 Tutsi refugees . ... In view of
the foregoing, the Chamber is satisfied beyond a reasonable doubt that the Accused had
committed the actus reus of aiding and abetting killing of refugees in Nyange church.”

“The Chamber is satisfied that, given the security situation which prevailed in
Nyange parish, Athanase Seromba could not have been unaware that by turning refugees
out of the presbytery, he was substantially contributing to their being killed by the
attackers . . . . Furthermore, the Chamber is of the view that Athanase Seromba could
not have been unaware of the legitimising effect that his words would have on the
actions of the communal authorities and the bulldozer driver. The Chamber is also of
the view that Seromba knew perfectly well that his approval of the decision by the
authorities to destroy Nyange church and his words of encouragement to the bulldozer
driver would contribute substantially towards the destruction of the church and the
death of the numerous refugees trapped inside . . . . In view of the foregoing, the
Chamber is satisfied that the mens rea of the Accused in aiding and abetting the killing of
refugees in Nyange church has been proved beyond reasonable doubt.”

Simba, (Trial Chamber), December 13, 2005, para. 415: “The Chamber has found that
Simba participated in a joint criminal enterprise to kill Tutsi civilians at Murambi
Technical School and Kaduha Parish [in Gikongoro prefecture in southern Rwanda] by
providing weapons and lending encouragement and approval to the physical
perpetrators. In its findings on criminal responsibility, the Chamber described this
assistance as having a substantial effect on the killings that followed. The assailants at
these sites killed thousands of Tutsi civilians. Given the manner in which the attacks
were conducted, the Chamber finds that the assailants intentionally killed members of a
protected group.”

Mubimana, (Trial Chamber), April 28, 2005, paras. 512-13: “The Chamber has found
that, during the months of April and May 1994, the Accused participated in acts of
killing members of the Tu#si ethnic group and causing serious bodily or mental harm to
members of the Tutsi ethnic group.” “The Chamber finds that, through personal
commission, the Accused killed and caused serious bodily or mental harm to members
of the Tutsi group [at various locations in Kibuye prefecture]:
(a) By taking part in attacks at Nyarutovu and Ngendombi Hills, where he shot
and wounded a Tu#si man called Emmanuel;
(b) By taking part in an attack at Mubuga Church, where he shot at Tuts
refugees and threw a grenade into the church where refugees were gathered.
The grenade explosion killed a Twfsi man called Kaihura and seriously
wounded many others. Many Tuzsi refugees died or were injured in the
attack;
(c) By taking part in attacks at Mugonero Complex, where he raped Tutsi
women and shot at Tutsi refugees. Many Tutsi refugees died or were injured
in the attack;
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(d) By taking part in attacks at Kanyinya Hill, where he pursued and attacked
Tutsi refugees and shot a Tuzsi man called Nyagihigi;

(€) By taking part in attacks at Muyira Hill, where he shot and killed the sister of
Witness W, a Tutsi.”

Gacumbitsi, (Trial Chamber), June 17, 2004, paras. 261-62: “[A] substantial number of
Tutsi civilians were killed in Rusumo commune between 7 and 18 April 1994. In
particular, the Chamber found that the Accused killed Murefu, a Tutsi civilian, on 15
April 1994 in Nyarubuye Parish. The Chamber also found that the Accused participated
in the attack on Nyarubuye Parish on 15 and 16 April 1994. Lastly, the Chamber also
found that on 17 April, Chantal, a young Tutsi girl, died as a result of the impalement of
her genitals, at the instigation of the Accused. The Chamber is persuaded that the
Accused played a leading role in conducting and, especially, supervising the attack.”
“The Chamber therefore finds that during the period covered by the Indictment,
Sylvestre Gacumbitsi participated in the killing of Tutsi with the required genocidal
intent.”

Kamubanda, (Trial Chamber), January 22, 2004, paras. 646-47: “The Chamber has found
that a large number of members of the Tutsi ethnic group were killed by Interahamwe,
soldiers, policemen and individuals from the local population at the Gikomero Parish
Compound on 12 April 1994.” “Accordingly, the Chamber finds that genocidal killings
of members of the Tutsi group occurred at the Gikomero Parish Compound, in
Gikomero commune, Kigali-Rural préfecture [sic], on 12 April 1994.”

Akayesu, (Trial Chamber), September 2, 1998, paras. 114-16: The Chamber found the
following evidence of widespread killings throughout Rwanda sufficient to show both
“killing” and “causing serious bodily harm to members of a group™:

" testimony regarding “heaps of bodies . . . everywhere, on the roads, on the
footpaths and in rivers and, particularly, the manner in which all these people
had been killed;”

" testimony stating that “many wounded persons in the hospital . . . were all Tutsi
and . . . apparently, had sustained wounds inflicted with machetes to the face,
the neck, and also to the ankle, at the Achilles' tendon, to prevent them from
fleeing;”

* testimony that the “troops of the Rwandan Armed Forces and of the
Presidential Guard [were] going into houses in Kigali that had been previously
identified in order to kill” and testimony of other murders elsewhere;

* “photographs of bodies in many churches” in various areas;

" testimony regarding “identity cards strewn on the ground, all of which were
marked “Tutsi.”

See also Kajelijelz, (Trial Chamber), December 1, 2003, paras. 829-35 (findings as to killing
members of the Tutsi group).
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ii)  causing serious bodily or mental harm to members of the group

1) defined/ actus reus
Seromba, (Appeals Chamber), March 12, 2008, para. 46: “To support a conviction for
genocide [committed through the infliction of serious bodily or mental harm], the bodily
harm or the mental harm inflicted on members of a group must be of such a serious
nature as to threaten its destruction in whole or in part.”

Muvunyi, (Trial Chamber), September 12, 20006, para. 487: “[T|he various Trial Chambers
have concluded that the intent of the framers [of the Genocide Convention, regarding
the infliction of serious bodily or mental harm]| was to punish serious acts of physical
violence that do not necessatily result in the death of the victim.”

Kamubanda, (Trial Chamber), January 22, 2004, para. 633: “Regarding the requirement
under Article 2(2)(b) that in order to be held [responsible for] causing serious bodily or
mental harm to members of the group, the International Law Commission has indicated
that this covers two types of harm that may be inflicted on an individual, namely bodily
harm which involves some type of physical injury and mental harm which involves some
type of impairment of mental faculties. The International Law Commission further
observed that the bodily or mental harm inflicted on members of a group must be of
such a serious nature as to threaten its destruction in whole or in part.” See also Kajeljjels,
(Trial Chamber), December 1, 2003, para. 814 (similar).

Kamubanda, (Trial Chamber), January 22, 2004, para. 634: “Trial Chambers of the
Tribunal have held that what is ‘bodily’ or ‘mental’ harm should be determined on a
case-by-case basis . . . .” See also Kajeljjeli, (Trial Chamber), December 1, 2003, para. 815
(same); Kayishema and Ruzindana, (Trial Chamber), May 21, 1999, paras. 108, 113 (similar).

(a) serious bodily harm
Bagosora, Kabiligi, Ntabakuze and Nsengiyumva, (Ttial Chamber), December 18, 2008, para.
2117: “The term ‘causing serious bodily harm’ refers to acts of sexual violence, serious
acts of physical violence falling short of killing that seriously injure the health, cause
disfigurement, or cause any serious injury to the external or internal organs or senses.”
See also Muvunyz, (Trial Chamber), September 12, 20006, para. 487 (similar).

Gacumbitsi, (Trial Chamber), June 17, 2004, para. 291: “Serious bodily harm means any
form of physical harm or act that causes serious bodily injury to the victim, such as
torture and sexual violence.” See also Mubimana, (Trial Chamber), April 28, 2005, para.
502 (similar).

Ntagernra, Bagambiki, and Imanishimmwe, (Trial Chamber), February 25, 2004, para. 664:
“The term causing serious bodily harm refers to serious acts of physical violence falling
short of killing that seriously injure the health, cause disfigurement, or cause any serious
injury to the external or internal organs or senses.” See also Seromba, (Trial Chamber),
December 13, 20006, para. 317 (similar); Kayishema and Ruzindana, (Trial Chamber), May
21, 1999, para. 109 (similar).
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(b) serious mental harm

Seromba, (Appeals Chamber), March 12, 2008, para. 46: “[S]erious mental harm includes
‘more than minor or temporary impairment of mental faculties such as the infliction of
strong fear or terror, intimidation or threat.”  See also Seromba, (Ttrial Chamber),
December 13, 20006, para. 317 (similar); Nzagerura, Bagambiki, and Imanishinmve, (Ttial
Chamber), February 25, 2004, para. 664 (similar); Kamubanda, (Trial Chamber), January
22, 2004, para. 634 (similar); Kajeljjeli, (Trial Chamber), December 1, 2003, para. 815
(similar); Semanza, (Trial Chamber), May 15, 2003, para. 321 (similar).

Bagosora, Kabiligi, Ntabakuze and Nsengiyumva, (Trial Chamber), December 18, 2008, para.
2117: “Serious mental harm refers to more than minor or temporary impairment of
mental faculties.”

Muvunyz, (Trial Chamber), September 12, 2000, para. 487: “[T]he term ‘serious mental
harm’ has been interpreted to mean a significant injury to the mental faculties of the
victim.”

Mubimana, (Trial Chamber), April 28, 2005, para. 502: “[S]erious mental harm can be
construed as some type of impairment of mental faculties or harm that causes serious
injury to the mental state of the victim.” See also Gacumbitsi, (Trial Chamber), June 17,
2004, para. 291 (same).

(c) harm need not be permanent or irremediable

Bagosora, Kabiligi, Ntabakuze and Nsengiyumva, (Trial Chamber), December 18, 2008, para.
2117: “The serious bodily or mental harm . . . need not be an injury that is permanent or
irremediable.”  See also Ntagerura, Bagambiki, and Imanishinnve, (Trial Chamber), February
25, 2004, para. 664 (same); Semanza, (Trial Chamber), May 15, 2003, paras. 320-22;
Bagilishema, (Trial Chamber), June 7, 2001, para. 59; Musema, (Trial Chamber), January 27,
2000, para. 156; Rutaganda, (Trial Chamber), December 6, 1999, para. 51; Kayishema and
Ruzindana, (Trial Chamber), May 21, 1999, para. 108; Akayess, (Trial Chamber),
September 2, 1998, para. 502.

Mubimana, (Trial Chamber), April 28, 2005, para. 502: “[Serious bodily harm] need not
necessarily be irremediable.”  See also Gacumbitsi, (Ttial Chamber), June 17, 2004, para.
291 (similar).

Seromba, (Trial Chamber), December 13, 20006, para. 317: Serious mental harm “need not
... entail permanent or irremediable harm.”

Muvunyi, (Trial Chamber), September 12, 2000, para. 487: “An accused can be found
guilty of causing serious bodily harm even if the injury suffered by the victim is not of a
permanent or irremediable nature.” See also Kamubanda, (Trial Chamber), January 22,
2004, para. 634 (similar); Kajelgjeli, (Trial Chamber), December 1, 2003, para. 815
(similar).
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(d) examples of acts that qualify
Seromba, (Appeals Chamber), March 12, 2008, para. 46: “The quintessential examples of
serious bodily harm are torture, rape, and non-fatal physical violence that causes
disfigurement or serious injury to the external or internal organs . . .. Indeed, nearly all
convictions for the causing of serious bodily or mental harm involve rapes or killings.”

Bagosora, Kabiligi, Ntabakuze and Nsengiyumva, (Ttial Chamber), December 18, 2008, para.
2117: “|Serious bodily or mental harm| can include crimes of sexual violence, including
rape.”

Kamubanda, (Trial Chamber), January 22, 2004, para. 634: “[Serious bodily harm]
includes non-mortal acts of sexual violence, rape, mutilations and interrogations
combined with beatings and/or threats of death.” See also Kajeljeli, (Ttial Chamber),
December 1, 2003, para. 815 (similar); Kayishema and Ruzindana, (Trial Chamber), May 21,
1999, para. 108 (similar).

Rutaganda, (Trial Chamber), December 6, 1999, para. 51: “[S]erious bodily or mental
harm” “includels] acts of bodily or mental torture, inhumane or degrading treatment,
rape, sexual violence, and persecution.” See also Seromba, (Trial Chamber), December 13,
2000, para. 317 (similar); Bagilishema, (Trial Chamber), June 7, 2001, para. 59 (similar);
Musema, (Trial Chamber), January 27, 2000, para. 156 (similar); Akayesu, (Trial Chamber),

September 2, 1998, para. 504 (similar).

Akayesn, (Trial Chamber), September 2, 1998, para. 688: Rape and other acts of sexual
violence constitute infliction of “serious bodily or mental harm” on members of the

group.

Akayesu, (Trial Chamber), September 2, 1998, paras. 711-12: Death threats during
interrogation, alone or coupled with beatings, constitute infliction of “setious bodily or
mental harm” inflicted on members of the group.

2) mens rea
Muvunyi, (Trial Chamber), September 12, 2006, para. 487: “For an accused to be
convicted of causing serious bodily or mental harm under the Statute, it must be shown
that the perpetrator, in addition to possessing the requisite zens rea for genocide, acted
with intent to cause such harm to one or more members of the protected group in
question and that the victim or victims did in fact belong to the targeted group.”

Kayishema and Ruzindana, (Trial Chamber), May 21, 1999, para. 112: “The Chamber
considers that an accused may be held [responsible of the infliction of serious mental
harm] under these circumstances only where, at the time of the act, the accused had the
intention to inflict serious mental harm in pursuit of the specific intention to destroy a
group in whole or in part.”

Compare “mens rea for type #3” joint criminal enterprise, Section (IV)(£)(iv)(11)(a); “mens
rea’ for aiding and abetting, Section (IV)(g)(iii); mens rea under Article 6(3), Section
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(V)(c)(ii); “mens rea” for complicity as to genocide, Section (I)(e)(v)(2), this Digest. (For
these forms of responsibility, the accused need not possess genocidal intent.)

3) application

Gacumbitsi, (Trial Chamber), June 17, 2004, para. 292: “[TThe Chamber has already
found that the Accused publicly instigated the rape of Tutsi women and girls, and that
the rape of Witness TAQ and seven other Tutsi women and girls by attackers who
heeded the instigation was a direct consequence thereof. The Chamber finds that these
rapes caused serious physical harm to members of the Tutsi ethnic group. Thus, the
Chamber finds that, as to the specific crime of serious bodily harm, Sylvestre Gacumbitsi
incurs responsibility for the crime of genocide by instigating the rape of Tutsi women
and gitls.” See also Mubimana, (Trial Chamber), April 28, 2005, paras. 512-13 (findings as
to killing and causing serious bodily harm).

Compare Seromba, (Appeals Chamber), March 12, 2008, paras. 47-49: “The Appeals
Chamber notes that the Trial Chamber did not clearly differentiate the actus reus of the
underlying crime and the actus reus for aiding and abetting that crime. The Trial Chamber
suggested that ‘{Athanase] Seromba’s refusal to allow the refugees to get food from the
banana plantation substantially contributed to their physical weakening’ and that
‘[Athanase] Seromba’s order prohibiting refugees from getting food from the banana
plantation, his refusal to celebrate mass in Nyange church [Nyange parish, Kibuye
prefecture], and his decision to expel employees and Tutsi refugees’ facilitated their
‘living in a constant state of anxiety.” Beyond these vague statements, the only other
reference in the Trial Judgement to the underlying acts that caused serious bodily or
mental harm is the conclusory statement that ‘it is beyond dispute that during the events
of April 1994 in Nyange church, the attackers and other Interabammwe militiamen |[...]
caused serious bodily or mental harm to [the Tutsi refugees] on ethnic grounds, with the
intent to destroy them, in whole or in part, as an ethnic group.” “The Trial Chamber
failed to define the underlying crime to which Athanase Seromba’s actions supposedly
contributed. It also had a duty to marshal evidence regarding the existence of the
underlying crime that caused serious bodily or mental harm, and its parsimonious
statements fail to do so . ... [T]herefore, Athanase Seromba’s conviction for aiding and
abetting such a crime cannot stand.”

iii) deliberately inflicting on the group conditions of life calculated
to bring about its physical destruction in whole or in part

1) defined/ actus reus
Rayishema and Ruzindana, (Trial Chamber), May 21, 1999, paras. 115-16: “[Dl]eliberately
inflicting on the group conditions of life calculated to bring about its physical
destruction in whole or in part” “include[s] circumstances which will lead to a slow
death, for example, lack of proper housing, clothing, hygiene and medical care or

excessive work or physical exertion” and “methods of destruction which do not

® Athough this case refers to the rapes as having “caused serious physical harm to members of the Tutsi ethic
group,” it is a “substantial contribution,” not causation, that is required. See “actus reus/ participation (element
1): contribution must have substantially contributed to, or had a substantial effect on, the completion of the
crime,” Section (1V)(b)(iv)(1), this Digest.
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immediately lead to the death of members of the group.” “[T]he conditions of life
envisaged include rape, the starving of a group of people, reducing required medical
services below a minimum, and withholding sufficient living accommodation for a
reasonable period.”

Atkayesu, (Trial Chamber), September 2, 1998, paras. 505-06: This phrase [deliberately
inflicting on the group conditions of life calculated to bring about its physical
destruction in whole or in part] means “methods of destruction by which the perpetrator
does not immediately kill the members of the group, but which, ultimately, seek their
physical destruction.” This includes, “zuter alia, subjecting a group of people to a
subsistence diet, systematic expulsion from homes and the reduction of essential medical
services below minimum requirement.” See also Musema, (Trial Chamber), January 27,
2000, para. 157 (similar); Rutaganda, (Ttial Chamber), December 6, 1999, para. 52
(similar).

2) application

Rayishema and Ruzindana, (Trial Chamber), May 21, 1999, para. 548: The Chamber held
that although the Tutsi group in Kibuye were “deprived of food, water and adequate
sanitary and medical facilities,” “these deprivations were 7of the deliberate creation of
conditions of life . . . intended to bring about their destruction” because these
“deprivations . . . were a result of the persecution of the Tutsis, with the intent to
exterminate them within a short period of time thereafter.” Furthermore, the Chambers
found that the times periods “were not of sufficient length or scale to bring about
destruction of the group.”

iv) imposing measures intended to prevent births within the group

Atkayesu, (Trial Chamber), September 2, 1998, paras. 507-08: “[Ijmposing measures
intended to prevent births within the group” includes: “sexual mutilation, the practice
of sterilization, forced birth control, separation of the sexes and prohibition of
marriages. In patriarchal societies, where membership of a group is determined by the
identity of the father, an example . . . is the case where, during rape, a woman of the said
group is deliberately impregnated by a man of another group, with the intent to have her
give birth to a child who will consequently not belong to its mother’s group.” The
Chamber noted that the measures may be mental as well as physical. “For instance, rape
can be a measure intended to prevent births when the person raped refuses subsequently
to procreate, in the same way that members of a group can be led, through threats or
trauma, not to procreate.” See also Musema, (Trial Chamber), January 27, 2000, para. 158;
Rutaganda, (Trial Chamber), December 6, 1999, para. 53; Kayishema and Ruzindana, (Trial
Chamber), May 21, 1999, para. 117.

v)  forcibly transferring children of the group to another group
Atkayesn, (Trial Chamber), September 2, 1998, para. 509: “[T]he objective [of the crime
of forcibly transferring children of the group to another group] is not only to sanction a
direct act of forcible physical transfer, but also to sanction acts of threats or trauma
which would lead to the forcible transfer of children from one group to another.” See

also Musema, (Trial Chamber), January 27, 2000, para. 159; Rutaganda, (Trial Chamber),
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December 6, 1999, para. 54; Kayishema and Ruzindana, (Trial Chamber), May 21, 1999,
para. 118.

e) Punishable acts

i)  genocide
See discussion above. For planning genocide, see “planning,” Section (IV)(c); for
instigating genocide, see “instigating,” Section (IV)(d); for ordering genocide, see
“ordering,” Section (IV)(e); for committing genocide, see “committing,” Section (IV)(f);
for aiding and abetting genocide, see ‘“aiding and abetting,” Section (IV)(g); for
command responsibility as to genocide, see Section (V), this Digest.

ii)  conspiracy to commit genocide
1) defined/actus reus

(a) agreement between two or more persons to commit
genocide

Nabimana, Barayagwiza and Ngeze, (Appeals Chamber), November 28, 2007, para. 894:
“Conspiracy to commit genocide under Article 2(3)(b) of the Statute has been defined as
‘an agreement between two or more persons to commit the crime of genocide.” The
existence of such an agreement between individuals to commit genocide (or ‘concerted
agreement to act’) is its material element (actus reus) . . ..” See also Seromba, (Appeals
Chamber), March 12, 2008, para. 218 (similar); Nabimana, Barayagwiza and Ngeze,
(Appeals Chamber), November 28, 2007, para. 896 (similar); Ntagerura, Bagambiki and
Imanishinme, (Appeals Chamber), July 7, 20006, para. 92 (similar); Bagosora, Kabilig,
Ntabakuze and Nsengiyumva, (Trial Chamber), December 18, 2008, para. 2087 (similar);
Bikindi, (Trial Chamber), December 2, 2008, para. 405 (similar); Seromba, (Trial
Chamber), December 13, 20006, para. 345 (similar).

Zigiranyirazo, (Trial Chamber), December 18, 2008, para. 389: “The actus reus [of
conspiracy to commit genocide| is entering into an agreement to pursue a common
objective of committing genocide . . ..”

Seromba, (Trial Chamber), December 13, 2000, para. 345: “[T]he essential element of the
crime of conspiracy to commit genocide is ‘the act of conspiracy itself, in other words,
the process (“procédé’) of conspiracy [...] and not its result.”

Nabhimana, Barayagwiza and Ngeze, (Trial Chamber), December 3, 2003, para. 1042: “The
offence of conspiracy requires the existence of an agreement, which is the defining
element of the crime of conspiracy.”

Kajelgjeli, (Trial Chamber), December 1, 2003, para. 787: “[Clonspiracy to commit
genocide is to be defined as, ‘[a]n agreement between two or more persons to commit
the crime of genocide.” See also Zigiranyirazo, (Trial Chamber), December 18, 2008, para.
389 (similar); Nabimana, Barayagwiza and Ngeze, (Trial Chamber), December 3, 2003, para.
1041 (same); Niyitegeka, (Trial Chamber), May 16, 2003, para. 423 (same); Ntakirutimana
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and Ntakirutimana, (Trial Chamber), February 21, 2003, para. 798 (same); Musema, (Trial
Chamber), January 27, 2000, para. 191 (source of quote).

(b) agreement may be inferred

Seromba, (Appeals Chamber), March 12, 2008, para. 221: “Th[e] actus reus can be proven
by establishing the existence of planning meetings for the genocide, but it can also be
inferred, based on other evidence. However, as in any case where the Prosecution
intends to rely on circumstantial evidence to prove a particular fact upon which the guilt
of the accused depends, the finding of the existence of a conspiracy to commit genocide
must be the only reasonable inference based on the totality of the evidence.” See¢ also
Nabhimana, Barayagwiza and Ngeze, (Appeals Chamber), November 28, 2007, para. 896
(similar); Zigiranyirazo, (Ttial Chamber), December 18, 2008, para. 389 (similar); Bagosora,
Kabiligi, Ntabakuze and Nsengiyumwva, (Trial Chamber), December 18, 2008, para. 2088
(similar).

See, e.g., Seromba, (Trial Chamber), December 13, 2006, para. 346: “[I|n Niyitegeka, the
Chamber inferred the existence of conspiracy to commit genocide from the participation
by the Accused in meetings held for the purpose of planning the massacre of Tutsi, his
words and the leadership he exercised during those meetings, his involvement in the
planning of attacks against the Tutsi and his role in the distribution of weapons to the
attackers.”

(c) formal agreement not required
Nabhimana, Barayagwiza and Ngeze, (Appeals Chamber), November 28, 2007, para. 898:
“[T)he Appeals Chamber considers that the agreement need not be a formal one. It
stresses in this respect that the United States Supreme Court has also recognized that the
agreement required for conspiracy ‘need not be shown to have been explicit” The
Appellant is thus mistaken in his submission that a tacit agreement is not sufficient as
evidence of conspiracy to commit genocide. The Appeals Chamber recalls, however,
that the evidence must establish beyond reasonable doubt a concerted agreement to act,
and not mere similar conduct.”  See also Nahimana, Barayagwiza and Ngeze, (Trial

Chamber), December 3, 2003, para. 1045.

Bikindi, (Trial Chamber), December 2, 2008, para. 405: “The agreement need not be

formal.”

Kajeljjels, (Trial Chamber), December 1, 2003, para. 787: “The agreement in a conspiracy
is one that may be established by the prosecutor in no particular manner, but the
evidence must show that an agreement had indeed been reached. The mere showing of
a negotiation in process will notdo .. . :
It may be that an agreement in the strict sense required by the law of contract is
not necessary but the parties must at least have reached a decision to perpetuate
the unlawful object . . ..”

(d) concerted or coordinated action may show agreement

Nahimana, Barayagwiza and Ngeze, (Appeals Chamber), November 28, 2007, paras. 896-97:

“[A] concerted agreement to commit genocide may be inferred from the conduct of the
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conspirators.” “The Appeals Chamber takes the view that the concerted or coordinated
action of a group of individuals can constitute evidence of an agreement. The qualifiers
‘concerted or coordinated’ are important: as the Trial Chamber recognized, these words
are ‘the central element that distinguishes conspiracy from “conscious parallelism,” the
concept put forward by the Defence to explain the evidence in this case.”

Bagosora, Kabiligi, Ntabakuze and Nsengiyumva, (Ttial Chamber), December 18, 2008, para.
2088: “The concerted or coordinated action of a group of individuals can constitute
evidence of an agreement. The qualifiers ‘concerted or coordinated’ are important: it is
not sufficient to simply show similarity of conduct.”

Bikindi, (Trial Chamber), December 2, 2008, para. 405: “[The agreement| can be proved
by evidence of meetings to plan genocide, but it can also be inferred from other
evidence, such as the conduct of the conspirators or their concerted or coordinated
action.”

Nabimana, Barayagwiza and Ngeze, (Trial Chamber), December 3, 2003, para. 1047:
“|Clonspiracy to commit genocide can be inferred from coordinated actions by
individuals who have a common purpose and are acting within a unified framework. A
coalition, even an informal coalition, can constitute such a framework so long as those
acting within the coalition are aware of its existence, their participation in it, and its role
in furtherance of their common purpose.” See also Seromba, (Trial Chamber), December
13, 20006, para. 346 (endorsing first sentence).

(e) inferring conspiracy from the interaction between
institutions

Nabhimana, Barayagwiza and Ngeze, (Appeals Chamber), November 28, 2007, para. 907:
“The Appeals Chamber is of the opinion that in certain cases the existence of a
conspiracy to commit genocide between individuals controlling institutions could be
inferred from the interaction between these institutions. As explained above, the
existence of the conspiracy would, however, have to be the only reasonable inference to
be drawn from the evidence.” See also ud., para. 1048 (similar). (The Appeals Chamber,
however, found no conspiracy; see d., para. 910.)

Bagosora, Kabiligi, Ntabakuze and Nsengiynmva, (Trial Chamber), December 18, 2008, para.
2088: “In certain cases the existence of a conspiracy to commit genocide between
individuals controlling institutions could be inferred from the interaction between these
institutions.”

(f) overt act not a required element
For discussion of why overt acts are not required for conspiracy, see Nahimana,
Barayagwiza and Ngege, (Appeals Chamber), Partly Dissenting Opinion of Judge
Shahabuddeen, November 28, 2007, paras. 2-0.
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(g) conspiracy need not be successful/ is an inchoate offense
Nabimana, Barayagwiza and Ngeze, (Appeals Chamber), November 28, 2007, para. 720:
“[TThe crime of direct and public incitement to commit genocide is an inchoate offence,
like conspiracy to commit genocide (Article 2(3)(b) of the Statute) . ...”

Zigiranyirazo, (T'rial Chamber), December 18, 2008, para. 389: “The crime of conspiracy
to commit genocide is complete at the moment of agreement regardless of whether the
common objective is ultimately achieved.”

Bikindi, (Trial Chamber), December 2, 2008, para. 405: “As an inchoate crime,
conspiracy to commit genocide is punishable even if the crime of genocide has not
actually been committed.” See also Kajelijel, (Trial Chamber), December 1, 2003, para.
788 (similar); Niyitegeka, (Trial Chamber), May 16, 2003, para. 423 (similar); Musema,
(Trial Chamber), January 27, 2000, para. 194 (similar).

Nabimana, Barayagwiza and Ngeze, (Trial Chamber), December 3, 2003, para. 1044:
“|Clonspiracy is an inchoate offence .. ..”

See also “inchoate and continuing crimes,” Section (I)(e)(iii) (3) (a), this Digest.

(2) mens rea
Nabimana, Barayagwiza and Ngeze, (Appeals Chamber), November 28, 2007, para. 894:
“IThe individuals involved in the [conspiratorial] agreement must have the intent to
destroy in whole or in part a national, ethnical, racial or religious group as such (mens
rea).”  See also Bagosora, Kabiligi, Ntabakuze and Nsengiyumva, (Trial Chamber), December
18, 2008, para. 2087 (similar); Bikindi, (Trial Chamber), December 2, 2008, para. 405

(similar).

Zigiranyirazo, (Ttial Chamber), December 18, 2008, para. 389: “[TThe mens rea [of
conspiracy to commit genocide] is the intent to enter into such an agreement [to pursue
a common objective of committing genocide]. The Prosecution must also prove that the
accused shared the specific intent to destroy, in whole or in part, a national, ethnical,
racial or religious group, as such, with his co-conspirators.”

Seromba, (Trial Chamber), December 13, 20006, para. 347: “The mens rea of the crime of
conspiracy to commit genocide is the same as the intent required for the crime of
genocide, and rests on the specific intent to commit genocide.”

Musema, (Trial Chamber), January 27, 2000, para. 192: The mens rea of the crime of
conspiracy to commit genocide “rests on the concerted intent to commit genocide, that
is to destroy, in whole or in part, a national, ethnic, racial or religious group, as such.”
The “requisite intent for the crime of conspiracy to commit genocide is . . . the intent
required for the crime of genocide, that is the dolus specialis of genocide.”

(3) application

Bagosora, Kabiligi, Ntabakuze and Nsengiyumva, (Trial Chamber), December 18, 2008, paras.
2089-90: “The Tribunal’s case law has addressed the issue of conspiracy in eight cases:
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Kajelgjeli, Kambanda, Musema, Nahimana et al., Niyitegeka, Ntagerura et al., Ntakirutimana and
Seromba. Of the eight cases, a conspiracy was found by the Trial Chamber to exist in
three of them: Kambanda, Nahimana et al. and Niyitegeka. Prime Minister Jean Kambanda
pleaded guilty to conspiring with other ministers and officials in his government to
commit genocide after 8 April 1994. The conspiracy conviction in Niyitegeka concerned
a specific attack in the Bisesero region of Kibuye prefecture in June 1994 and was based
on his participation and statements in several meetings in that region around the same
time. In Nabhimana et al., the Trial Chamber convicted the three Accused ‘for consciously
interact[ing] with each other, using the institutions they controlled [Kangura newspaper,
RTLM (Radio Télévision Libre des Mille Collines) and the CDR (Coalition pour la défense de la
Républigue) political party] to promote a joint agenda, which was the targeting of the
Tutsi population for destruction.” The Appeals Chamber, however, reversed the finding
in Nabimana et al. because, while the factual basis for the conviction was consistent with
a joint agenda to commit genocide, it was not the only reasonable conclusion from the
evidence.”

“It is also noteworthy that in the Kajeljeli case, the Prosecution charged the
Accused with an overarching conspiracy including military personnel, members of the
government and political leaders to commit genocide which spanned from 1990 to 1994.
The Trial Chamber found that the Accused participated in creating lists of Tutsis as well
as discussions on the arming and training militiamen to fight the RPF [the Tutsi-led
Rwandan Patriotic Front] and its accomplices. The Trial Chamber, however, was not
satisfied on this evidence alone that these actions were taken for the purpose of
eliminating Tutsis.”

Niyitegeka, (Trial Chamber), May 16, 2003, para. 428: “Bearing in mind that the Accused
and others acted together as leaders of attacks against Tutsi . . . taking into account the
organized manner in which the attacks were carried out, which presupposes the
existence of a plan, and noting, in particular, that the Accused sketched a plan for an

attack in Bisesero at a meeting . . . to which the people in attendance . . . agreed, the
Chamber finds that the above facts evidence the existence of an agreement [ie,
conspiracy| between the Accused and others . . . to commit genocide.” (The Appeals

Chamber affirmed the conviction.)

Compare Nabhimana, Barayagwiza and Ngeze, (Appeals Chamber), November 28, 2007, para.
906:  “The Appeals Chamber finds that, even if thle] evidence is capable of
demonstrating the existence of a conspiracy to commit genocide among the Appellants,
on its own it is not sufficient to establish the existence of such a conspiracy beyond
reasonable doubt. It would also have been reasonable to find, on the basis of this
evidence, that the Appellants had collaborated and entered into an agreement with a
view to promoting the ideology of ‘Hutu power’ in the context of the political struggle
between Hutu and Tutsi, or even to disseminate ethnic hatred against the Tutsi, without,
however, going as far as their destruction in whole or in part. Consequently, a
reasonable trier of facts could not conclude that the only reasonable inference was that
the Appellants had conspired together to commit genocide.”

Compare Bagosora, Kabiligi, Ntabakuze and Nsengiyumva, (Trial Chamber), December 18,
2008, paras. 2092-93, 2097, 2107-13: “[T]he question under consideration is not
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whether there was a plan or conspiracy to commit genocide in Rwanda. Rather, it is
whether the Prosecution has proven beyond reasonable doubt based on the evidence in
this case that the four Accused committed the crime of conspiracy.” “[T]he Accused are
charged with a conspiracy pre-dating 7 April and not a conspiracy which was formed
after that date.”

“[TThe Prosecution acknowledges that its case is principally circumstantial.
There are only a few alleged meetings which could be characterised as planning
genocide. The allegations instead refer, among other things, to statements made by the
Accused, their affiliation with certain clandestine organisations, general warnings, of
which some were circulated publicly, that the Inferabammwe or groups with the military
were plotting assassinations and mass killings, and their role in the preparation of lists as
well as the arming and training of civilians.”

“|TThe Chamber cannot exclude that there were in fact plans prior to 6 April to
commit genocide in Rwanda. As the Prosecution argues, there are certain indications in
the evidence of a prior plan or conspiracy to perpetrate a genocide as well as other
politically motivated killings in Rwanda, which could have been triggered upon the
resumption of hostilities between the government and the RPF [Rwandan Patriotic
Front] or following some other significant event.” “For example, a cycle of ethnic
violence against Tutsi civilians has often followed attacks by the RPF or eatlier groups
associated with Tutsis, such as Union Nationale Rwandaise party . ...

“At the same time, there was also a campaign to secretly arm and train civilian
militiamen and efforts to put in place a ‘civil defence’ system made up of ‘resistance’
groups . . . . The Chamber found that Bagosora, Nsengiyumva and Kabiligi were
involved in some of these efforts in varying degrees. In particular, the outlines of the
core of the proposed civil defence system were recorded as notes in Bagosora’s agenda,
during meetings at the Ministry of Defence in early 1993, after the RPF resumed
hostilities and advanced towards Kigali. Furthermore, lists primarily aimed at identifying
suspected accomplices of the RPF and opponents of the Habyarimana regime or
MRND [Mouvement Républican National pour la Démocratie et le Devéloppement] party were
prepared and maintained by the army . ... However, in the context of the ongoing war
with the RPF, this evidence does not invariably show that the purpose of arming and
training these civilians or the preparation of lists was to kill Tutsi civilians.”

“After the death of President Habyarimana, these tools were cleatly put to use to
facilitate killings. When viewed against the backdrop of the targeted killings and massive
slaughter perpetrated by civilian and military assailants between April and July 1994 as
well as earlier cycles of violence, . . . these preparations are completely consistent with a
plan to commit genocide. However, they are also consistent with preparations for a
political or military power struggle. The Chamber recalls that, when confronted with
circumstantial evidence, it may only convict where it is the only reasonable inference. It
cannot be excluded that the extended campaign of violence directed against Tutsis, as
such, became an added or an altered component of these preparations.”

“Furthermore, the Chamber observes that the evidence in this case only
implicates the Accused in varying degrees in these efforts. It is possible that some
military or civilian authorities did intend these preparations as part of a plan to commit
genocide. However, the Prosecution has not shown that the only reasonable inference
based on the credible evidence in this trial was that this intention was shared by the
Accused.”
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“Other or newly discovered information, subsequent trials or history may
demonstrate a conspiracy involving the Accused prior to 6 April to commit genocide.
This Chamber’s task, however, is narrowed by exacting standards of proof and
procedure, the specific evidence on the record before it and its primary focus on the
actions of the four Accused in this trial. In reaching its finding on conspiracy, the
Chamber has considered the totality of the evidence, but a firm foundation cannot be
constructed from fractured bricks.”

“Accordingly, the Chamber is not satisfied that the Prosecution has proven
beyond reasonable doubt that the four Accused conspired amongst themselves or with
others to commit genocide before it unfolded on 7 April 1994.”

Compare Seromba, (Trial Chamber), December 13, 2006, para. 350: “The Chamber finds
that the Prosecution has not established beyond a reasonable doubt that Athanase
Seromba prepared a list of Tutsi sought after, or that he ordered or supervised the attack
against the refugees on 15 April 1994 or that he ordered the destruction of Nyange
church [Nyange parish, Kibuye prefecture] on 16 April 1994. As regards the facts
established against Seromba, such as prohibiting the refugees from getting food from the
banana plantation, or refusing to celebrate mass, the Chamber is of the view that these
facts, in and of themselves, are not sufficient to establish the existence of a conspiracy to
commit genocide.”

iii) direct and public incitement to commit genocide

1) defined/ actus reus
Nabhimana, Barayagwiza and Ngeze, (Appeals Chamber), November 28, 2007, para. 677: “A
person may be found guilty of the crime specified in Article 2(3)(c) of the Statute if he or
she directly and publicly incited the commission of genocide (the material element or
actus reus) and had the intent directly and publicly to incite others to commit genocide
(the intentional element or mens rea).” See also Bikindi, (Trial Chamber), December 2,
2008, para. 419 (similar).

Muvunyi, (Trial Chamber), September 12, 20006, paras. 500-01: “The Chamber notes that
there is limited jurisprudence on direct and public incitement as an offence at
international law. In both _Akayesu and Nabimana, this Tribunal considered the
International Military Tribunal (IMT) cases of Streicher and Fritgsche which dealt with
incitement to murder and extermination as crimes against humanity. After Nurenberg,
this Tribunal’s judgement in Akayesn was the first occasion on which an international
tribunal considered direct and public incitement to commit genocide as a specific
offence. The Akayesn Trial Chamber considered the meaning of incitement under both
the common law and civil law traditions and concluded that under the Genocide
Convention and Article 2(3)(c) of the Statute, direct and public incitement means:
directly provoking the perpetrator(s) to commit genocide, whether through
speeches, shouting or threats uttered in public places at public gatherings, or
through the sale or dissemination, offer for sale or display of written or printed
matter in public places or at public gatherings, or through the public display of
placards or posters, or through any other means of audiovisual communication.”
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“The Chamber notes that the .A&ayes# definition of direct and public incitement received
tacit approval from the Appeals Chamber, and has been consistently applied in other
decisions of the Tribunal. The Chamber therefore adopts the Akayesu Trial Chamber’s
definition of direct and public incitement, as well as its elaboration of the ‘direct’ and
‘public’ elements of that offence.” See also Nabimana, Barayagwiza and Ngezge, (Trial
Chamber), December 3, 2003, paras. 1011-15 (cited in Muvunyi); Kajelieli, (Trial
Chamber), December 1, 2003, paras. 850-55; Niyitekega, (Trial Chamber), May 16, 2003,
para. 431; Akayesu, (Trial Chamber), September 2, 1998, para. 559 (source of quote).

Serugendo, (Trial Chamber), June 12, 2006, para. 9: “The elements of the offence of
direct and public incitement to commit genocide under Article 2 3(c) of the Statute are
described in both the Plea Agreement and the Tribunal jurisprudence as:

e that the accused incited others to commit genocide;

e that the incitement was direct;

e that the incitement was public; and

e that the accused had the specific intent to commit genocide, that is,
destroying in whole or in part a national, ethnic, racial or religious

group.”

See also Muvunyi, (Trial Chamber), September 12, 20006, para. 466: “[Dlirect and public

incitement is only relevant in the context of genocide . . . .”

(a) direct
Muvunyi, (Trial Chamber), September 12, 20006, para. 502: “The ‘direct’ element requires
more than a vague or indirect suggestion of incitement, and implies that the expression

which is alleged to be inciteful, specifically provoke another to engage in criminal
conduct.” See also Bikindi, (Trial Chamber), December 2, 2008, para. 387 (similar).

Kajeljjeli, (Trial Chamber), December 1, 2003, para. 852: “The ‘direct’ element of
incitement to commit genocide requires ‘[s]pecifically urging another individual to take
immediate criminal action rather than merely making a vague or indirect suggestion.” In
civil law systems, provocation, the equivalent of incitement, is regarded as being direct
where it is aimed at causing a specific offence to be committed.” See also Niyitegeka,
(Trial Chamber), May 16, 2003, para. 431; Akayesu, (Trial Chamber), September 2, 1998,
para. 557 (source).

@ view statements in context: consider cultural and
linguistic factors and audience/no explicit appeal
to commit genocide required

Nabhimana, Barayagwiza and Ngeze, (Appeals Chamber), November 28, 2007, paras. 698,
700-03:  “In conformity with the Akayesu Trial Judgement, the Trial Chamber
considered that it was necessary to take account of Rwanda’s culture and language in
determining whether a speech constituted direct incitement to commit genocide.” “The
Appeals Chamber agrees that the culture, including the nuances of the Kinyarwanda
language, should be considered in determining what constitutes direct and public
incitement to commit genocide in Rwanda. For this reason, it may be helpful to
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examine how a speech was understood by its intended audience in order to determine its
true message.” “The principal consideration is thus the meaning of the words used in
the specific context: it does not matter that the message may appear ambiguous to
another audience or in another context. On the other hand, if the discourse is still
ambiguous even when considered in its context, it cannot be found beyond reasonable
doubt to constitute direct and public incitement to commit genocide.” “The Appeals
Chamber is not persuaded that the St#ezicher and Fritzsche cases demonstrate that only
discourse explicitly calling for extermination, or discourse that is entirely unambiguous
for all types of audiences, can justify a conviction for direct and public incitement to
commit genocide.” “The Appeals Chamber therefore concludes that it was open to the
Trial Chamber to hold that a speech containing no explicit appeal to commit genocide,
or which appeared ambiguous, still constituted direct incitement to commit genocide in a
particular context.”  See also Nahimana, Barayagwiza and Ngeze, (Appeals Chamber),
November 28, 2007, para. 711 (discussing the importance of considering context).

Bikindi, (Trial Chamber), December 2, 2008, para. 387: “To determine whether a speech
rises to the level of direct and public incitement to commit genocide, context is the
principal consideration, specifically: the cultural and linguistic content; the political and
community affiliation of the author; its audience; and how the message was understood
by its intended audience, ze. whether the members of the audience to whom the message
was directed understood its implication. A direct appeal to genocide may be implicit; it
need not explicitly call for extermination, but could nonetheless constitute direct and
public incitement to commit genocide in a particular context.”

Muvunyz, (Trial Chamber), September 12, 2006, para. 502: “In considering whether
incitement is direct, the specific context in which it takes place is important. Cultural
and linguistic factors, as well as the kind of audience the message is addressed to, could
help determine whether a particular speech qualifies as direct incitement. An important
consideration for the Trial Chamber is whether the members of the audience to whom
the message was directed immediately understood its implication.” See also Nahimana,
Barayagwiza and Ngeze, (Trial Chamber), December 3, 2003, para. 1011 (similar); .Akayesu,
(Trial Chamber), September 2, 1998, paras. 557-58 (similar).

Kajelijeli, (Trial Chamber), December 1, 2003, para. 853: “The Akayesn Trial Chamber
based itself on the evidentiary findings it made and opined that the direct element of
incitement should be viewed in the light of its cultural and linguistic content.”

(i)  purpose of the speech is a factor
Nabhimana, Barayagwiza and Ngeze, (Appeals Chamber), November 28, 2007, para. 7006:
“The Appeals Chamber is of the opinion that the purpose of the speech is indisputably a
factor in determining whether there is direct and public incitement to commit genocide,
and it can see no error in this respect on the part of the Trial Chamber.”

(iii)  political or community affiliation of the author
Nabimana, Barayagwiza and Ngeze, (Appeals Chamber), November 28, 2007, para. 713:
“The Appeals Chamber . . . notes, on the one hand, that the relevant issue is not whether
the author of the speech is from the majority ethnic group or supports the government’s
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agenda (and by implication, whether it is necessary to apply a stricter standard), but
rather whether the speech in question constitutes direct incitement to commit genocide.
On the other hand, it recognises that the political or community affiliation of the author
of a speech may be regarded as a contextual element which can assist in its
interpretation.”

(iv)  application—considering words in context

Nabimana, Barayagwiza and Ngeze, (Appeals Chamber), November 28, 2007, para. 739:
“The Appeals Chamber would begin by pointing out that the [Radio Télévision Libre des
Mille Collines| broadcasts must be considered as a whole and placed in their particular
context. Thus, even though the terms Inyengi and Inkotanyi may have various meanings
in various contexts (as with many words in every language), the Appeals Chamber is of
the opinion that it was reasonable for the Trial Chamber to conclude that these
expressions could in certain cases be taken to refer to the Tutsi population as a whole.
The Appeals Chamber further considers that it was reasonable to conclude that certain
RTLM broadcasts had directly equated the Tutsi with the enemy.”10

(b) public

Muvunyi, (Trial Chamber), September 12, 2006, para. 503: “The Chamber agrees with
the Akayesn judgement that the drafters of the Genocide Convention only intended to
criminalize public incitement and to rule out what may constitute private forms of
incitement. In determining its ‘public’ character, the Chamber must consider the place
where the incitement occurred and whether attendance was selective or limited. There is
no requirement that the incitement message be addressed to a certain number of people
or that it should be carried through a specific medium such as radio, television, or a
loudspeaker. However, both the number and the medium may provide evidence in
support of a finding that the incitement was public.” See also Kajeljjelz, (Trial Chamber),
December 1, 2003, para. 851 (similar).

Akayesu, (Trial Chamber), September 2, 1998, para. 556: Whether incitement is “public”
should be evaluated on the basis of two factors: “the place where the incitement
occurred and whether or not assistance was selective or limited.” In civil law systems,
words are “public where they [are] spoken aloud in a place that [is] public by definition.
According to the International Law Commission, public incitement is characterized by a
call for criminal action to a number of individuals in a public place or to members of the
general public at large by such means as the mass media, for example, radio or
television.”  See also Niyitegeka, (Ttrial Chamber), May 16, 2003, para. 431 (quoting
Arkayesn); Ruggin, (Trial Chamber), June 1, 2000, para. 17 (quoting Akayesu).

(c) incitement
Kajeljjeli, (Trial Chamber), December 1, 2003, para. 850: “In the common law
jurisdictions, incitement to commit a crime is defined as encouraging or persuading
another to commit the crime, including by use of threats or other forms of pressure,
whether or not the crime is actually committed. Civil law systems punish direct and

10 “Inyenzi” means cockroaches in Kinyarwanda, and “Inkotanyi” refers to an organization of refugees who left
Rwanda starting in 1959; both terms were used to describe the Tutsis. See Nahimana, Barayagwiza and
Ngeze, (Appeals Chamber), November 28, 2007, para. 739 & n. 1736.
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public incitement assuming the form of provocation, which is defined as an act intended
directly to provoke another to commit a crime or a misdemeanour through speeches,

shouting or threats, or any other means of audiovisual communication.” See also
Atkayesu, (Trial Chamber), September 2, 1998, para. 555 (similar).

@) incitement need not be successful/causal
relationship not required
Nabimana, Barayagwiza and Ngeze, (Appeals Chamber), November 28, 2007, para. 766:
“The Appeals Chamber summarily dismisses Appellant Ngeze’s argument that the
genocide would have occurred even if the Kangura [newspaper| articles had never existed,
because it is not necessary to show that direct and public incitement to commit genocide
was followed by actual consequences.”

Nabimana, Barayagwiza and Ngeze, (Ttrial Chamber), December 3, 2003, paras. 1015, 1029:
“In Akayesn, the Tribunal considered in its legal findings on the charge of direct and
public incitement to genocide that ‘there was a causal relationship between the
Defendant’s speech to [the] crowd and the ensuing widespread massacres of Tutsis in
the community.” The Chamber notes that this causal relationship is not requisite to a
finding of incitement. It is the potential of the communication to cause genocide that
makes it incitement. [W]hen this potential is realized, a crime of genocide as well as
incitement to genocide has occurred.” “With regard to causation . . . incitement is a
crime regardless of whether it has the effect it intends to have.”

Nabimana, Barayagwiza and Ngeze, (Trial Chamber), December 3, 2003, para. 1007: “In
considering whether particular expression constitutes a form of incitement on which
restrictions would be justified, the international jurisprudence does not include any
specific causation requirement linking the expression at issue with the demonstration of
a direct effect.”

Akayesu, (Trial Chamber), September 2, 1998, para. 562: Even where “incitement failed
to produce the result expected by the perpetrator,” unsuccessful acts of incitement can
be punished. See also Nabimana, Barayagwiza and Ngeze, (Trial Chamber), December 3,
2003, para. 1013 (similar); Niyitegeka, (Trial Chamber), May 16, 2003, para. 431 (similar);
Ruggin, (Trial Chamber), June 1, 2000, para. 16 (similar).

But see Kajelgjeli, (Trial Chamber), December 1, 2003, para. 852: “[TThe Prosecution is
obliged to prove a definite causation between the act characterized as incitement, or
provocation in this case, and a specific offence.”

(i) is an inchoate offence/punishable without
genocide occutring
Bikindi, (Trial Chamber), December 2, 2008, para. 419: “As an inchoate crime, public
and direct incitement to commit genocide is punishable even if no act of genocide has
resulted therefrom.”
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Muvunyi, (Trial Chamber), September 12, 2000, para. 505: “As an inchoate offence or
infraction formelle, incitement to commit genocide is punishable as such, irrespective of
whether or not it succeeded in producing the result intended.”

Kayelijeli, (Trial Chamber), December 1, 2003, para. 855: “[TThe crime of incitement is an
inchoate offence under common law systems whereby the communication alone is
punishable, irrespective of the accomplishment of the object of the communication.
The Trial Chamber in Akayesu took the view that, ‘[glenocide clearly falls within the
category of crimes so serious that direct and public incitement to commit such a crime
must be punished as such, even where such incitement failed to produce the result
expected by the perpetrator.” This Chamber agrees.” See Akayesn, (Trial Chamber),
September 2, 1998, para. 562 (source of quote).

See also “inchoate and continuing crimes,” Section (I)(e)(iii)(3) (a), this Digest.

(d) the acts constituting direct and public incitement to
commit genocide must be identified
Nabhimana, Barayagwiza and Ngeze, (Appeals Chamber), November 28, 2007, para. 726:
“[T)he Appeals Chamber is of the opinion that the acts constituting direct and public
incitement to commit genocide must be clearly identified.”

2) mens rea
Nabimana, Barayagwiza and Ngeze, (Appeals Chamber), November 28, 2007, para. 677:
“[TThe [required] intent directly and publicly to incite others to commit genocide . . .
presupposes a genocidal intent.”

Muvunyi, (Trial Chamber), September 12, 20006, para. 466: “The Prosecution must . . .
prove that a person accused of direct and public incitement to commit genocide shared
the special intent of the principal perpetrator.”

Muvunyi, (Trial Chamber), September 12, 2000, paras. 504-05: “The .Akayesu Trial
Chamber explained the mental element required for direct and public incitement to
commit genocide as follows:
The mens rea required for the crime of direct and public incitement to commit
genocide lies in the intent to directly prompt or provoke another to commit
genocide. It implies a desire on the part of the perpetrator to create by his
actions a particular state of mind necessary to commit such a crime in the minds
of the person(s) he is so engaging. That is to say that the person who is inciting
to commit genocide must himself have the specific intent to commit genocide,
namely, to destroy in whole or in part, a national, ethnical, racial or religious
group as such.”
“The Appeals Chamber has restated and affirmed the Trial Chamber’s analysis of mens
rea for direct and public incitement to commit genocide.” See also Nahimana, Barayagwiza
and Ngege, (Trial Chamber), December 3, 2003, para. 1012 (quoting Akayesu); Kajelijels,
(Trial Chamber), December 1, 2003, para. 854 (relying on _Akayesu); Niyitegeka, (Trial
Chamber), May 16, 2003, para. 431 (similar); Ruggin, (Trial Chamber), June 1, 2000, para.
14 (similar); Akayesu, (Trial Chamber), September 2, 1998, para. 560 (source of quote).
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(a) in the context of the media, language used is an indicator
of intent

Nabhimana, Barayagwiza and Ngege, (Ttial Chamber), December 3, 2003, para. 1001:
“Editors and publishers have generally been held responsible for the media they control.
In determining the scope of this responsibility, the importance of intent, that is the
purpose of the communications they channel, emerges from the jurisprudence — whether
or not the purpose in publicly transmitting the material was of a bona fide nature (e.g.
historical research, the dissemination of news and information, the public accountability
of government authorities). The actual language used in the media has often been cited
as an indicator of intent.”

(b) that genocide occurred does not show intent to incite

Nabimana, Barayagwiza and Ngeze, (Appeals Chamber), November 28, 2007, para. 709:
“The Appeals Chamber is not persuaded that the mere fact that genocide occurred
demonstrates that the journalists and individuals in control of the media intended to
incite the commission of genocide. It is, of course, possible that these individuals had
the intent to incite others to commit genocide and that their encouragement contributed
significantly to the occurrence of genocide (as found by the Trial Chamber), but it would
be wrong to hold that, since genocide took place, these individuals necessarily had the
intent to incite genocide, as the genocide could have been the result of other factors.”

3) incitement is not a continuing crime

(a) inchoate and continuing crimes

Nabhimana, Barayagwiza and Ngeze, (Appeals Chamber), November 28, 2007, para. 720:
“The Appeals Chamber considers that the notions ‘inchoate’ and ‘continuing’ are
independent of one another. An inchoate offence (‘erume formel in civil law) is
consummated simply by the use of a means or process calculated to produce a harmful
effect, irrespective of whether that effect is produced. In other words, an inchoate crime
penalizes the commission of certain acts capable of constituting a step in the
commission of another crime, even if that crime is not in fact committed . . . . [T]he
crime of direct and public incitement to commit genocide is an inchoate offence . ...”

Nabhimana, Barayagwiza and Ngege, (Appeals Chamber), November 28, 2007, para. 721: “A
continuing crime implies an ongoing criminal activity. According to Black’s Law
Dictionary, a continuing crime is:
1. A crime that continues after an initial illegal act has been consummated; a
crime that involves ongoing elements [...] 2. A crime (such as driving a stolen
vehicle) that continues over an extended period.”

(b) incitement is complete when uttered or published
Nabimana, Barayagwiza and Ngeze, (Appeals Chamber), November 28, 2007, para. 723:
“The Appeals Chamber is of the opinion that the Trial Chamber erred in considering
that incitement to commit genocide continues in time ‘until the completion of the acts
contemplated.” The Appeals Chamber considers that the crime of direct and public
incitement to commit genocide is completed as soon as the discourse in question is
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uttered or published, even though the effects of incitement may extend in time. The
Appeals Chamber accordingly holds that the Trial Chamber could not have jurisdiction
over acts of incitement having occurred before 1994 on the grounds that such
incitement continued in time until the commission of the genocide in 1994.”

But see Nabimana, Barayagwiza and Ngeze, (Appeals Chamber), Partly Dissenting Opinion
of Judge Shahabuddeen, November 28, 2007, paras. 21-35 (direct and public incitement
to commit genocide is a continuous crime).

See also “temporal jurisdiction (ratione temporis),” Section (VIII)(b)(iii), this Digest.

(c) application—incitement as complete when uttered
Nabimana, Barayagwiza and Ngeze, (Appeals Chamber), November 28, 2007, paras. 724-25:
“The Appeals Chamber . . . recalls that, even where offences may have commenced
before 1994 and continued in 1994, the provisions of the Statute on the temporal
jurisdiction of the Tribunal mean that a conviction may be based only on criminal
conduct having occurred during 1994. Thus, . . . the Appellants could be convicted only
for acts of direct and public incitement to commit genocide carried out in 1994.”

“The Appeals Chamber would, however, add that, even if a conviction for
incitement could not be based on any of the 1993 RTLM [Radio Télévision Libre des Mille
Collines| broadcasts, the Trial Chamber could have considered them, for example as
contextual elements of the 1994 broadcasts. Thus the Appeals Chamber is of the
opinion that the 1993 broadcasts could explain how the RTLM listeners perceived the
1994 broadcasts and the impact these broadcasts may have had. Similatly, the pre-1994
Kangura |[newspaper| issues were not necessarily inadmissible, since they could be
relevant and have probative value in certain respects.”

4) freedom of expression and relationship to hate speech

Bikindi, (Trial Chamber), December 2, 2008, paras. 379-83: “There is a right to freedom
of expression under customary international law. This is demonstrated by numerous
international instruments which incorporate the right to freedom of expression, the
widespread integration of such protections into domestic legal systems and the
dispositions of numerous international, regional, and domestic courts that have
interpreted such a right. Notably, all of the following international and regional
instruments contain provisions protecting freedom of expression: the Universal
Declaration of Human Rights (‘UDHR’); the International Covenant on Civil and
Political Rights (ICCPR’); the International Convention on the Elimination of All
Forms of Racial Discrimination (‘CERD’); the European Convention for the Protection
of Human Rights and Fundamental Freedoms (‘ECHR’); the American Convention on
Human Rights (‘ACHR’); and the African Charter on Human and Peoples’ Rights
(‘ACHPR’). These provisions have been widely incorporated into numerous domestic
legal systems, and there exists widespread domestic jurisprudence supporting the right to
freedom of expression.”

“However, this right is not absolute. It is restricted by the very same
conventions and international instruments that provide for it. For example, the UDHR
states that everyone should be free from incitement to discrimination. Similarly, the
ICCPR prohibits war propaganda, as well as the advocacy of national, racial or religious
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hatred that constitutes incitement to discrimination, hostility, or violence, and the CERD
aims to outlaw all forms of expression that explicitly lead to discrimination. Each of the
regional conventions mentioned above also restrict the freedom of expression: the
ECHR recognises that there are ‘duties and responsibilities’ that accompany the freedom
of expression and thus limit its application; the ECHR allows for legal liability regarding
acts that harm the rights or reputations of others, or that threaten the protection of
national security, public order, or public health or morals and considers as offences
punishable by law any propaganda for war and advocacy of national, racial or religious
hatred that constitute incitements to lawless violence; and the ACHPR restricts the right
to that which is ‘within the law.” The Chamber notes that the restrictions on this right
have been interpreted in the jurisprudence of the various adjudicating bodies created
from the international and regional instruments above. The Chamber also notes that a
large number of countries have barred the advocacy of discriminatory hate in their
domestic legislation.”

“Prohibited expression can take different forms including incitement to hatred
alone, to discrimination or to violence. Given the varied approaches cited above, for the
purposes of this Judgement the Chamber will use ‘hate speech’ as an umbrella term for
these forms of expression.”

“Hate speech is not criminalised per se under the statute of the Tribunal, and the
Chamber recognises the importance of protecting the right to freedom of expression.
Protecting free expression is widely considered to allow for open debate on societal
values, encourage artistic and scholatly endeavours, and lead to freedom of conscience
and self-fulfilment. Due to such benefits, freedom of expression is widely considered to
be the very foundation of successful democracies. In fact, a failure to protect expression
may allow repressive regimes to flourish.”

“Nevertheless, the Chamber is of the opinion that there is a discernable
hierarchy of expression, one which requires the Chamber to treat different forms of
expression differently. Whereas most forms of expression cleatly remain within the
limits of the legality, others are unequivocally of a criminal nature and should be
sanctioned as such.”

See also Nabimana, Barayagwiza and Ngeze, (Ttrial Chamber), December 3, 2003, para. 1010:
“The Chamber considers international law, which has been well developed in the areas
of freedom from discrimination and freedom of expression, to be the point of reference
for its consideration of these issues, noting that domestic law varies widely while
international law codifies evolving universal standards.”

5) hate speech and relationship to direct and public incitement to
commit genocide

Nabimana, Barayagwiza and Ngeze, (Appeals Chamber), November 28, 2007, paras. 692-93,
715: “The Appeals Chamber considers that there is a difference between hate speech in
general (or inciting discrimination or violence) and direct and public incitement to
commit genocide. Direct incitement to commit genocide assumes that the speech is a
direct appeal to commit an act referred to in Article 2(2) of the Statute; it has to be more
than a mere vague or indirect suggestion. In most cases, direct and public incitement to
commit genocide can be preceded or accompanied by hate speech, but only direct and
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public incitement to commit genocide is prohibited under Article 2(3)(c) of the Statute.
This conclusion is corroborated by the fravanx préparatoires to the Genocide Convention.”

“[W]hen a defendant is indicted pursuant to Article 2(3)(c) of [the| Statute, he
cannot be held accountable for hate speech that does not directly call for the
commission of genocide. The Appeals Chamber is also of the opinion that, to the
extent that not all hate speeches constitute direct incitement to commit genocide, the
jurisprudence on incitement to hatred, discrimination and violence is not directly
applicable in determining what constitutes direct incitement to commit genocide.”

“The Appeals Chamber is of the opinion that the Trial Chamber did not confuse
mere hate speech with direct incitement to commit genocide. Moreover, it was correct
in holding that the context is a factor to consider in deciding whether discourse
constitutes direct incitement to commit genocide. For these reasons, the Appeals
Chamber concludes that the Trial Chamber committed no error with respect to the
notion of direct incitement to commit genocide.”

Bikindi, (Trial Chamber), December 2, 2008, para. 388: “While most direct and public
incitements to commit genocide would be preceded or accompanied by hate speech,
only the former, which actually calls for genocide, is punishable under Article 2(3)(c) of
the Statute. The fravaux préparatoires of the Genocide Convention supports this
conclusion as the Genocide Convention was only intended to criminalise direct appeals
to commit acts of genocide and not all forms of incitement to hatred.”

Compare “view statements in context: consider cultural and linguistic factors and
audience/no explicit appeal to commit genocide required,” Section (I)(e)(iii) (1) (a)(7), this
Digest.

6) distinguishing incitement from legitimate use of media
Nabimana, Barayagwiza and Ngeze, (Trial Chamber), December 3, 2003, paras. 1020-21:
“[t is critical to distinguish between the discussion of ethnic consciousness and the
promotion of ethnic hatred.” “[S]peech constituting ethnic hatred results from the
stereotyping of ethnicity combined with its denigration.”

(a) importance of tone
Nabhimana, Barayagwiza and Ngeze, (Trial Chamber), December 3, 2003, para. 1022: “[T]he
accuracy of the statement is only one factor to be considered in the determination of
whether a statement is intended to provoke rather than to educate those who receive it.
The tone of the statement is as relevant to this determination as is its content.”

(b) importance of context
Nabimana, Barayagwiza and Ngeze, (Trial Chamber), December 3, 2003, para. 1022: “The
Chamber also considers the context in which the statement is made to be important. A
statement of ethnic generalization provoking resentment against members of that
ethnicity would have a heightened impact in the context of a genocidal environment. It
would be more likely to lead to violence. At the same time the environment would be
an indicator that incitement to violence was the intent of the statement.”
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See also “view statements in context: consider cultural and linguistic factors and
audience/no explicit appeal to commit genocide required,” Section (I)(e)(iii)(1)(a)(?), this
Digest.

(c) distinguish informative or educational use

Nabimana, Barayagwiza and Ngeze, (Trial Chamber), December 3, 2003, para. 1024: “The
Chamber recognizes that some media are advocacy-oriented and considers that the issue
of importance to its findings is not whether the media played an advocacy role but rather
the content of what it was actually advocating. In cases where the media disseminates
views that constitute ethnic hatred and calls to violence for informative or educational
purposes, a clear distancing from these is necessary to avoid conveying an endorsement
of the message and in fact to convey a counter-message to ensure that no harm results
from the broadcast. The positioning of the media with regard to the message indicates
the real intent of the message, and to some degree the real message itself.”

(d) distinguish legitimate mobilization of civil defense

Nabimana, Barayagwiza and Ngeze, (Trial Chamber), December 3, 2003, para. 1025: “The
Chamber accepts that the media has a role to play in the protection of democracy and
where necessary the mobilization of civil defence for the protection of a nation and its
people. What distinguishes both Kangura [newspaper] and RTLM |[radio| from an
initiative to this end is the consistent identification made by the publication and the radio
broadcasts of the enemy as the Tutsi population. Readers and listeners were not
directed against individuals who were cleatly defined to be armed and dangerous.
Instead, Tutsi civilians and in fact the Tutsi population as a whole were targeted as the
threat.”

(e) ethnically specific expressions by the majority population

not subject to stricter standard
Nabhimana, Barayagwiza and Ngeze, (Appeals Chamber), November 28, 2007, para. 713:
“The Appeals Chamber . . . notes . . . that the relevant issue is not whether the author of
the speech is from the majority ethnic group or supports the government’s agenda (and
by implication, whether it is necessary to apply a stricter standard), but rather whether the
speech in question constitutes direct incitement to commit genocide.” (emphasis
added). Reversing Nahimana, Barayagwiza and Ngeze, (Trial Chamber), December 3, 2003,
para. 1008 (“The special protections for this kind of speech [speech of the so-called
‘majority population,” in support of the government] should accordingly be adapted, in
the Chambet’s view, so that ethnically specific expression would be more rather than less
carefully scrutinized to ensure that minorities without equal means of defence are not
endangered.”).

7) music lyrics can constitute incitment
Bikindi, (Trial Chamber), December 2, 2008, para. 384: “The Chamber considers that
international definitions of expression and speech are broad enough to include artistic
expression such as songs. Expression has been defined as the freedom to ‘impart
information and ideas,” ‘either in writing or in print, in the form of art, or through any
other media of his choice™; and ‘express and disseminate his opinions.” The speech
prohibited has been defined broadly as ‘propaganda,” ‘advocacy of | . . . | hatred,” and the
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‘dissemination of ideas”  The Chamber therefore considers that the words
accompanying a score of music are comparable from a legal perspective to the words
used in a speech.”

8) difference between instigation and incitement

Nabhimana, Barayagwiza and Ngezge, (Appeals Chamber), November 28, 2007, paras. 678-79:
“The Appeals Chamber considers that a distinction must be made between instigation
under Article 6(1) of the Statute and public and direct incitement to commit genocide
under Article 2(3)(c) of the Statute. In the first place, instigation under Article 6(1) of
the Statute is a mode of responsibility; an accused will incur criminal responsibility only
if the instigation in fact substantially contributed to the commission of one of the crimes
under Articles 2 to 4 of the Statute. By contrast, direct and public incitement to commit
genocide under Article 2(3)(c) is itself a crime, and it is not necessary to demonstrate that
it in fact substantially contributed to the commission of acts of genocide. In other
words, the crime of direct and public incitement to commit genocide is an inchoate
offence, punishable even if no act of genocide has resulted therefrom. This is confirmed
by the fravaux préparatoires to the Genocide Convention, from which it can be concluded
that the drafters of the Convention intended to punish direct and public incitement to
commit genocide, even if no act of genocide was committed, the aim being to forestall
the occurrence of such acts. The Appeals Chamber further observes — even if this is
not decisive for the determination of the state of customary international law in 1994 —
that the Statute of the International Criminal Court also appears to provide that an
accused incurs criminal responsibility for direct and public incitement to commit
genocide, even if this is not followed by acts of genocide.” “The second difference is
that Article 2(3)(c) of the Statute requires that the incitement to commit genocide must
have been direct and public, while Article 6(1) does not so require.”

See “instigating,” Section (IV)(d), this Digest.
9) application

(a) song lyrics
Bikindi, (Trial Chamber), December 2, 2008, paras. 247-50: “The Chamber is of the
view that one cannot properly interpret Bikindi’s songs without considering the cultural,
historical and political context in which they were composed and disseminated. In its
assessment, the Chamber has therefore taken into consideration the Rwandan poetic
tradition of spoken and unspoken Kinyarwanda asserted by Prosecution Expert
Karangwa, which further supports its finding that although Bikindi’s songs were filled
with metaphors and imagery, their message was clearly understood. The fact that
Rwanda has suffered from ethnic division throughout the second half of the twentieth
century is not controversial. The worsening of the conflict with the RPF [Rwandan
Patriotic Front] at the beginning of the 1990’s marked an upsurge of political and ethnic
tensions in the country. At that time in Rwanda, Tutsi were considered by many as
accomplices of the so-called Inkotany:. The Chamber notes that [the songs] Nanga
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Ababutn and Bene Sebabinzi were composed and Twasezereye, Nanga Ababutn and Bene
Sebabinzi were recorded and disseminated in this context of rising ethnic tension.”!!

“Although the historical references in the songs were accurate, the Chamber
notes the context in which Bikindi referred to them. Reminding people what happened
during the monarchy, referring to events before 1959 against a backdrop of highly
politicized propaganda and inter-ethnic relationships already fragile and precarious due
to those historical realities, is not neutral in the Chamber’s opinion.”

“While the Chamber considers it possible that two qualified experts could
analyse the same text and arrive at different interpretations, given the context of
historical ethnic differentiation and subjugation, and surrounding ethnic tension
preceding the terrible events of 1994, the Chamber accepts the interpretation of
Bikindi’s songs offered by the experts called by the Prosecution that Bikindi’s songs
refened to relations between Hutu and Tutsi, painting Tutsi in a negative light and that
Nanga Ababutu and Bene Sebahinzi in particular advocated Hutu unity against a common
foe and incited ethnic hatred.”

“The Chamber notes that this interpretation is supported by how Bikindi’s songs
were interpreted by journalists on RTLM [Radio Télévision Libre des Mille Collines]. 1f the
songs were as innocent as portrayed by the Defence, they could not have been used in
the manner they were. The Chamber heard no evidence of RTLM journalists
commenting on Bikindi’s other songs, such as wedding songs, because they did not fit
into RTLLM’s agenda at the time. This interpretation is further confirmed by numerous
witnesses called by the Prosecution, who all testified that their understanding of the
songs was anti-Tutsi and pro-Hutuw.” But see id., paras. 254-55 (finding insufficient
evidence that songs were composed with specific intent to incite attacks and killings); 7.,
paras. 263-64, 421 (finding insufficient evidence that Bikindi played any role in the
dissemination or deployment of the songs in 1994). Bikindi was thus acquitted at the
Trial Chamber level of direct and public incitement to commit genocide as to the songs.

(b) words conveyed by public address system urging
destruction of the Tutsi ethnic group
Bikindi, (Trial Chamber), December 2, 2008, paras. 422-24: “The Chamber has found
that the Prosecution proved beyond reasonable doubt that towards the end of June
1994, in Gisenyi préfecture, Bikindi traveled on the main road between Kivumu and
Kayove as part of a convoy of Interabanme, in a vehicle outfitted with a public address
system broadcasting songs, including Bikindi’s. When heading towards Kayove, Bikindi
used the public address system to state that the majority population, the Hutu, should
rise up to exterminate the minority, the Tutsi. On his way back, Bikindi used the same
system to ask if people had been killing Tutsi, who he referred to as snakes.” “The
Chamber finds that both statements, broadcast over loudspeaker, were made publicly.
The Chamber also finds that Bikindi’s call on ‘the majority’ to ‘rise up and look
everywhere possible’ and not to ‘spare anybody’ immediately referring to the Tutsi as the
minority unequivocally constitutes a direct call to destroy the Tutsi ethnic group.
Similarly, the Chamber considers that Bikindi’s address to the population on his way

1 The latter three titles were translated as: Twasezereye (“We Said Good Bye to the Feudal Regime”), Nanga
Abahutu (‘I Hate These Hutu”), and Bene Sebahinzi (“The Sons of the Father of the Cultivators”), although
there was a dispute as to the accuracy of the translations of the titles. See Bikindi, (Trial Chamber), December
2, 2008, para. 187. For discussion of the term “Inkotanyi,” see prior footnote, this Digest.
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back from Kayove, asking ‘Have you killed the Tutsis here?” and whether they had killed
the ‘snakes’ is a direct call to kill Tutsi, pejoratively referred to as snakes. In the
Chamber’s view, it is inconceivable that, in the context of widespread killings of the
Tutsi population that prevailed in June 1994 in Rwanda, the audience to whom the
message was directed, namely those standing on the road, could not have immediately
understood its meaning and implication. The Chamber therefore finds that Bikindi’s
statements through loudspeakers on the main road between Kivumu and Kayove
constitute direct and public incitement to commit genocide.” “Based on the words he
proffered and the manner he disseminated his message, the Chamber finds that Bikindi
deliberately, directly and publicly incited the commission of genocide with the specific
intent to destroy the Tutsi ethnic group.”

(c) words at meetings understood to urge killing and
extermination

Muvunyi, (Trial Chamber), September 12, 20006, para. 507: “The Chamber has found that
at a meeting held at Gikonko [in Mugusa Commune] in April or May 1994, the Accused
addressed a crowd of Hutu male civilians during which he equated Tutsis to ‘snakes’ that
should be killed. The Chamber further found that the Accused chastised the bourgmestre
of Gikonko for hiding a Tutsi man, and asked the latter to produce the said Tutsi so that
he could be killed. As a result, a Tutsi man named Vincent Nkurikiyinka, was taken
from his hiding place and killed by the mob. The Chamber concludes that Muvunyi’s
words were spoken in public, were directed to a group of assembled Hutu civilians, and
were intended to provoke the said civilians to kill Tutsis. Indeed, when considered in
the context of the language and culture of Rwanda, equating Tutsis to snakes was, in the
words of socio-linguistic expert Ntakirutimana, synonymous with condemning members
of this ethnic group to death. The Chamber is satisfied that Muvunyi knew that his
audience immediately understood the genocidal implication of his words and therefore
that he had the requisite intent to destroy members of the Tutsi ethnic group in whole or
in part as such.” See also id., paras. 509, 510 (similar findings as to “a public meeting held
in Gikore in May 1994” where “Muvunyi made a speech in which he called for the
killing of Tutsis, the destruction of Tutsi property, associated Tutsis with the enemy at a
time of war, and denigrated Tutsi people by associating them with snakes and poisonous
agents”; the Trial Chamber found him guilty of direct and public incitement to commit
genocide under Article 6(1) of the Statute).

But see Muvunyi, (Appeals Chamber), August 29, 2008, paras. 125-32 (overturning
the conviction for direct and public incitement in relation to the speech at Gikonko as
relying on uncorroborated accomplice testimony where the accomplice had a “motive to
enhance Muvunyi’s role in the crimes and to diminish his own”); 7d., paras. 134-48
(ordering a retrial as to Muvunyi’s conviction regarding the speech at the Gikore Trade
Center because the Trial Chamber insufficiently explained why it relied on certain
witness testimony and not other witness testimony).'?

Kajeljjeli, (Trial Chamber), December 1, 2003, paras. 856-58: “The Chamber has . . .
found that, on the morning of 7 April 1994, the Accused instructed the Interahanmwe at

2 For further discussion of the case, see “whether the Trial Chamber is required to individually address
inconsistencies within and/or amongst witness testimonies in the judgment,” Section (VIII)(d)(xi)(8), this Digest.
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Byangabo Market [in Mukingo commune] and incited the crowd assembled there to
‘[k]ill and exterminate all those people in Rwankeri’ and to ‘exterminate the Tutsis.” He
also ordered the Interabammwe to dress up and ‘start to work.” “The Chamber has also
already found that the Accused acted with the requisite intent to destroy the Tutsi ethnic
group in whole or in part.” “The Chamber therefore finds that on 7 April 1994, at
Byangabo market, Mukingo Commune the Accused incited directly and in public the
Interabammwe and the crowd to commit Genocide against the Tutsi population.”

Niyitegeka, (Trial Chamber), May 16, 2003, paras. 436-37: “Considering the Accused’s
spoken words, urging the attackers [in Bisesero] to work, thanking, encouraging and
commending them for the ‘work’ they had done, ‘work’ being a reference to killing Tutsi
.. . the Chamber finds that the Accused had the requisite intent to destroy, in whole or
in part, the Tutsi ethnic group” and found him responsible for “inciting attackers to
cause the death and serious bodily and mental harm of Tutsi refugees.”

(d) use of RTLM

Nabimana, Barayagwiza and Ngeze, (Trial Chamber), December 3, 2003, paras. 1031-34:
“RTLM |[radio station] broadcasting was a drumbeat, calling on listeners to take action
against the enemy and enemy accomplices, equated with the Tutsi population. The
phrase ‘heating up heads’ captures the process of incitement systematically engaged in by
RTLM, which after 6 April 1994 was also known as ‘Radio Machete.” The nature of
radio transmission made RTLM particularly dangerous and harmful, as did the breadth
of its reach. Unlike print media, radio is immediately present and active.”

“[TThe Chamber notes the broadcast of 4 June 1994, by Kantano Habimana, as
illustrative of the incitement engaged in by RTLM. Calling on listeners to exterminate
the Inkotanyi, who would be known by height and physical appearance, Habimana told
his followers, ‘Just look at his small nose and then break it.” The identification of the
enemy by his nose and the longing to break it vividly symbolize the intent to destroy the
Tutsi ethnic group.”!3

The Chamber “found beyond a reasonable doubt that Nahimana was
responsible for RTLM programming” and found him “guilty of direct and public
incitement to genocide . . . pursuant to Article 6(1) and Article 6(3) of the Statute.” (The
Appeals Chamber upheld Nahimana’s Article 6(3) conviction for incitement for RTLM
broadcasts after April 6, 1994, but not for broadcasts between January 1 and April 6. See
Nabhimana, Barayagwiza and Ngeze, (Appeals Chamber), November 28, 2007, paras. 754,
758, 857. 'The Appeals Chamber also held only 1994 broadcasts were within the
jurisdiction of the ICTR; 7d., para. 314. The Appeals Chamber held that it was error to
convict under both Article 6(1) and 6(3) for the same acts; see 7., paras. 487-88.)

For discussion of particular RTLM broadcasts and whether each constituted
direct and public incitement to commit genocide, see zd., paras. 735-58; but see Nahimana,
Barayagwiza and Ngege, (Appeals Chamber), Partly Dissenting Opinion of Judge
Shahabuddeen, November 28, 2007, para. 69 (no need to look at each RTLM broadcast
individually).

'3 For discussion of the term “Inkotanyi,” see fn 10 this Digest.

78



(e) writings in Kangura newspaper

Nabimana, Barayagwiza and Ngezge, (Trial Chamber), December 3, 2003, paras. 1036-38:
“Many of the writings published in Kangura combined ethnic hatred and fear-mongering
with a call to violence to be directed against the Tutsi population, who were
characterized as the enemy or enemy accomplices. The [article entitled] Appeal to the
Conscience of the Hutn and the cover of Kangura No. 26 are two notable examples in which
the message clearly conveyed to the readers of Kangura was that the Hutu population
should ‘wake up’ and take the measures necessary to deter the Tutsi enemy from
decimating the Hutu. The Chamber notes that the name Kangura itself means ‘to wake
up others.” What it intended to wake the Hutu up to is evidenced by its content, a litany
of ethnic denigration presenting the Tutsi population as inherently evil and calling for
the extermination of the Tutsi as a preventive measure. The Chamber notes the
increased attention in 1994 issues of Kangura to the fear of an RPF [Rwandan Patriotic
Front] attack and the threat that killing of innocent Tutsi civilians that would follow as a
consequence.”  “As founder, owner and editor of Kangura, Hassan Ngeze directly
controlled the publication and all of its contents . . .. Ngeze used the publication to
instill hatred, promote fear, and incite genocide. It is evident that Kangura played a
significant role, and was seen to have played a significant role, in creating the conditions
that led to acts of genocide.” The Chamber found Ngeze, for his role as founder, owner
and editor of Kanmgura, guilty of direct and public incitement to commit genocide
pursuant to Article 6(1) of the Statute. See also Nahimana, Barayagwiza and Ngeze, (Appeals
Chamber), November 28, 2007, paras. 885-86, 775 (incitement conviction upheld by the
Appeals Chamber, but modified to only cover Kangura issues published in 1994). For
discussion of the Kangura issues and whether each constituted direct and public
incitement to commit genocide, see 7., paras. 771-74.

iv) attempt to commit genocide
Nabimana, Barayagwiza and Ngeze, (Appeals Chamber), November 28, 2007, para. 720:
“IT)he crime of direct and public incitement to commit genocide is an inchoate offence,
like . . . attempt to commit genocide (Article 2(3)(d) of the Statute).”

v)  complicity in genocide

1) defined/actus reus
Rutaganira, (Trial Chamber), March 14, 2005, para. 63: “The case-law of both ad hoc
Tribunals has . . . determined a form of complicity in aiding and abetting provided for
under Article 6(1). Thus, in Furundfija, an ICTY Trial Chamber held that complicity
‘consists of practical assistance, encouragement, or moral support which has a
substantial effect on the perpetration of the crime.”

Semanza, (Trial Chamber), May 15, 2003, paras. 393, 395: “[P]tior jurisprudence has
defined the term complicity as aiding and abetting, instigating, and procuring.”
“|Clomplicity to commit genocide in Article 2(3)(e) refers to all acts of assistance or
encouragement that have substantially contributed to, or have had a substantial effect
on, the completion of the crime of genocide.”
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Akayesn, (Trial Chamber), September 2, 1998, paras. 533-37: The Chamber defined
complicity “per the Rwandan Penal Code,” listing the following as elements of
complicity in genocide:

= “complicity by procuring means, such as weapons, instruments or any other
means, used to commit genocide, with the accomplice knowing that such means
would be used for such a purpose;

= complicity by knowingly aiding or abetting a perpetrator of a genocide in the
planning or enabling acts thereof;

* complicity by instigation, for which a person is liable who, though not directly
participating in the crime of genocide crime [si], gave instructions to commit
genocide, through gifts, promises, threats, abuse of authority or power,
machinations or culpable artifice, or who directly incited to commit genocide.”

See also Bagilishema, (Trial Chamber), June 7, 2001, paras. 69-70 (also quoting Rwandan
Penal Code); Musema, (Trial Chamber), January 27, 2000, para. 179 (same).

(a) complicity requires a positive act
Atkayesu, (Trial Chamber), September 2, 1998, para. 548: “[Clomplicity requires a
positive act, i.e. an act of commission, whereas aiding and abetting may consist in failing
to act or refraining from action.”

(b) genocide required
Atkayesn, (Trial Chamber), September 2, 1998, paras. 527-31: “[Clomplicity can only
exist when there is a punishable, principal act, in the commission of which the
accomplice has associated himself. Complicity, therefore, implies a predicate offence
committed by someone other than the accomplice.” “[FJor an accused to be found
guilty of complicity of genocide, it must, first of all, be proven . . . that the crime of
genocide has, indeed, been committed.” See also Musema, (Trial Chamber), January 27,

2000, paras. 170-73 (similar).

(c) principal perpetrator need not be identified or convicted
Atkayesn, (Trial Chamber), September 2, 1998, para. 531: A person may be tried for
complicity in genocide “even where the principal perpetrator of the crime has not been
identified, or where, for any other reasons, guilt could not be proven.” See also Musema,
(Trial Chamber), January 27, 2000, para. 174 (similar).

2) mens rea

Ntakirutimana and Ntakirntimana, (Appeals Chamber), December 13, 2004, para. 499: “In
its Judgement, the Trial Chamber followed the approach adopted by the Akayesu Trial
Chamber that the dolus specialis required for genocide was required for each mode of
participation under Article 6(1) of the Statute, including aiding and abetting.
Surprisingly, when considering the mens rea requirement for complicity under Article
2(3)(e) of the Statute, the Trial Chamber in Akayesu considered that it ‘implies in general
that, at the moment he acted, the accomplice knew of the assistance he was providing in
the commission of the principal offence. In other words, the accomplice must have
acted knowingly.” ‘Knowingly’ in the context of genocide means knowledge of the
principal offender’s genocidal intent. The Trial Chamber in Akayes# summarized its
position as follows:
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In conclusion, the Chamber is of the opinion that an accused is [responsible] as
an accomplice to genocide if he knowingly aided or abetted or instigated one or
more persons in the commission of genocide, while knowing that such a person
or persons were committing genocide, even though the accused himself did not
have the specific intent to destroy, in whole or in part, a national, ethnical, racial
or religious group, as such.
The Trial Chamber in Semanza took a similar approach holding that: ‘In cases involving
a form of accomplice [responsibility], the mens rea requirement will be satisfied where an
individual acts intentionally and with the awareness that he is influencing or assisting the
principal perpetrator to commit the crime. The accused need not necessarily share the
mens rea of the principal perpetrator: the accused must be aware, however, of the
essential elements of the principal’s crime including the mens rea.”’

Semanza, (Trial Chamber), May 15, 2003, para. 395: “The accused must have acted
intentionally and with the awareness that he was contributing to the crime of genocide,
including all its material elements.”

Atkayesn, (Trial Chamber), September 2, 1998, paras. 540-45: “[T]he intent of the
accomplice is . . . to knowingly aid or abet one or more persons to commit the crime of
genocide.” “Therefore . . . an accomplice to genocide need not necessarily possess the
dolus specialis of genocide, namely the specific intent to destroy, in whole or in part, a
national, ethnic, racial or religious group, as such.” Thus, “an accused is [responsible] as
an accomplice to genocide if he knowingly aided or abetted or instigated one or more
persons in the commission of genocide, while knowing that such a person or persons
were committing genocide, even though the accused himself did not have the specific
intent to destroy, in whole or in part, a national, ethnical, racial or religious group, as
such.”  See also Bagilishema, (Trial Chamber), June 7, 2001, para. 71 (similar); Musema,
(Trial Chamber), January 27, 2000, para. 183 (similar).

See also “mens rea” under “aiding and abetting genocide,” Section (IV)(g)(ii)(11)(c), this
Digest (genocidal intent also not required as to aider and abetter).

3) relationship between complicity and aiding and abetting

Semanza, (Appeals Chamber), May 20, 2005, para. 316: “[TThe ICTY Appeals Chamber
held in Krsti¢ that ‘the terms “complicity” and “accomplice” may encompass conduct
broader than that of aiding and abetting.” ‘[A]n individual who aids and abets a specific
intent offense may be held responsible if he assists the commission of the crime
knowing the intent behind the crime,” while ‘there is authority to suggest that complicity
in genocide, where it prohibits conduct broader than aiding and abetting, requires proof
that the accomplice had the specific intent to destroy a protected group.” This was
reaffirmed in Nfakirutimana, where this Appeals Chamber said: ‘[ijn reaching this
conclusion, the Krstié Appeals Chamber derived aiding and abetting as a mode of
[responsibility] from Article 7(1) of the ICTY Statute, but also considered that aiding and
abetting constitutes a form of complicity, suggesting that complicity under Article 2 of
the ICTR Statute and Article 4 of the ICTY Statute would also encompass aiding and
abetting, based on the same wens rea, while other forms of complicity may require proof
of specific intent.””
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Muvunyi, (Trial Chamber), September 12, 2000, para. 460: “The Chamber notes that
accomplice [responsibility] under Article 6(1) is different from the substantive crime of
complicity in genocide under Article 2(3)(e) of the Statute.”

Atkayesu, (Trial Chamber), September 2, 1998, paras. 546-48: Individual criminal
responsibility under Article 6(1) of the ICTR Statute covers “[a] person who planned,
instigated, ordered, committed or otherwise aided and abetted in the planning,
preparation or execution of a crime referred to in articles 2 to 4 of the present Statute.”
These require specific genocidal intent, namely, “the intent to destroy, in whole or in
part, a national, ethnical, racial or religious group as such,” whereas complicity in
genocide does not. Another difference is that, “complicity requires a positive act, i.e., an
act of commission . . . .14

But see Semanza, (Trial Chamber), May 15, 2003, para. 394: “[Tlhere is no material
distinction between complicity in Article 2(3)(e) [complicity in genocide| of the Statute
and the broad definition accorded to aiding and abetting in Article 6(1). The Chamber
further notes that the mwens rea requirement for complicity to commit genocide in Article
2(3)(e) mirrors that for aiding and abetting and the other forms of accomplice
[responsibility] in Article 6(1).”

For discussion of “aiding and abetting,” see Section (IV)(g), this Digest. For discussion
of the mens rea of aiding and abetting, see “mens rea—aiding and abetting,” Section

(IV)(g)(iii), this Digest.

See also cumulative convictions “genocide and complicity in genocide impermissible,”

Section (VII)(2)(iv)(2)(a), this Digest.
II) CRIMES AGAINST HUMANITY (ARTICLE 3)

a) Statute
ICTR Statute, Article 3:
“The International Tribunal for Rwanda shall have the power to
prosecute persons responsible for the following crimes when committed
as part of a widespread or systematic attack against any civilian
population on national, political, ethnic, racial or religious grounds:

a) Murder;

b) Extermination;

¢) Enslavement;

d) Deportation;

e) Imprisonment;

f) Torture;

o) Rape;

h) Persecutions on political, racial and religious grounds;

1) Other inhumane acts.”

4 Aiding and abetting does not require genocidal intent. See “mens rea” under “aiding and abetting genocide,”
Section (IV)(g)(ii)(11)(c), this Digest.
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b) Overall requirements/chapeau

Bagosora, Kabiligi, Ntabakuze and Nsengiynmva, (Trial Chamber), December 18, 2008, para.
2165: “For an enumerated crime under Article 3 to qualify as a crime against humanity,
the Prosecution must prove that there was a widespread or systematic attack against the
civilian population on national, political, ethnic, racial or religious grounds.” See also
Zigiranyirazo, (Trial Chamber), December 18, 2008, para. 430 (similar); Bikindi, (Trial
Chamber), December 2, 2008, paras. 428 (similar); Nzabirinda, (Trial Chamber), February
23, 2007, para. 20 (similar); Rwamaknba, (Trial Chamber), September 20, 2006, para. 1
(similar); Bisengimana, (Trial Chamber), April 13, 2000, para. 41 (similar); Simba, (Trial
Chamber), December 13, 2005, para. 421 (similar).

Seromba, (Trial Chamber), December 13, 2006, para. 354: “Article 3 of the Statute, which
deals with crimes against humanity, contains a general element that is applicable to all
the acts listed therein: perpetration of any of those acts by an accused will constitute a
crime against humanity only if it was committed as part of a widespread or systematic
attack against any civilian population on national, political, ethnic, racial or religious
grounds.”  See also Nehamibigo, (Trial Chamber), November 12, 2008, para. 340 (similar);
Mubimana, (Trial Chamber), April 28, 2005, para. 525 (similar); Rutaganira, (Trial
Chamber), March 14, 2005, para. 48 (similar); Gacumbitsi, (Trial Chamber), June 17, 2004,
para. 297 (similar).

Muvunyi, (Trial Chamber), September 12, 2000, para. 511: “[U]nder Article 3 of the
Statute, the definition of ‘Crimes Against Humanity’ consists of two layers. The first
layer, (‘General Elements’) is to the effect that a crime against humanity must be
committed as part of a ‘widespread or systematic attack against any civilian population
on national, ethnic, racial or religious grounds.’” The second layer lists six specific
(‘underlying’) crimes, plus one residual category of ‘other inhumane acts’ which qualify as
crimes against humanity when committed in the context of a widespread or systematic
attack on a civilian population on any of the enumerated discriminatory grounds.”

Mpambara, (Trial Chamber), September 11, 20006, para. 11: “[T]he chapeau requirements
for a crime against humanity must . . . be satisfied. First, the crime must have been
committed as part of a widespread or systematic attack . . .. Second, the attack must be
carried out against a civilian population on ‘national, political, ethnic, racial or religious
grounds.”  See also Kamubanda, (Trial Chamber), January 22, 2004, para. 657 (similar);
Kajelgjel, (Trial Chamber), December 1, 2003, para. 864 (same as Kamuhanda).

Ntagernra, Bagambiki, and Imanishinmwe, (Ttrial Chamber), February 25, 2004, para. 698:
“The Chamber explained in the Semanza Judgement that in connection with crimes
against humanity, the Prosecutor must prove: (1) that there was an attack; (2) that the
attack was widespread or systematic; (3) that the attack was directed against any civilian
population; (4) that the attack was committed on national, political, ethnical, racial or
religious grounds; and (5) that the accused acted with knowledge of the broader context
of the attack and with knowledge that his act(s) formed part of the attack.”
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But see Akayesu, (Trial Chamber), September 2, 1998, para. 578: Crimes against humanity
can be broken down into four essential elements, namely: “(i) #he act must be inbumane in
nature and character, causing great suffering, or serious injury to body or to mental or physical health;
(i) the act must be committed as part of a wide spread [sz] or systematic attack; (iii) the
act must be committed against members of the civilian population; (iv) the @z must be
committed on one or more discriminatory grounds, namely, national, political, ethnic,
racial or religious grounds.” (emphasis added.) See also Semanza, (Appeals Chamber), May
20, 2005, para. 268 (quoting Akayesu approvingly).1>

i)  the act must be committed as part of a “widespread or
systematic attack” (element 1)
Semanza, (Trial Chamber), May 15, 2003, para. 326: “A crime against humanity must
have been committed as part of a widespread or systematic attack against any civilian
population on discriminatory grounds.”

1) attack

(a) defined
Nabimana, Barayagwiza and Ngeze, (Appeals Chamber), November 28, 2007, para. 918:
“|Flor purposes of Article 3 of the Statute, an attack against a civilian population means
the perpetration against a civilian population of a series of acts of violence, or of the
kind of mistreatment referred to in sub-paragraphs (a) to (i) of the Article.” See also
Bagosora, Kabiligi, Ntabakuze and Nsengiyumva, (Ttial Chamber), December 18, 2008, para.
2165 (similar).

Nabhimana, Barayagwiza and Ngege, (Appeals Chamber), November 28, 2007, para. 917:

“According to the Kayishema and Ruzindana Trial Judgement:
The attack is the event of which the enumerated crimes must form part. Indeed,
within a single attack, there may exist a combination of the enumerated crimes,
for example murder, rape and deportation.”

See also Kayishema and Ruzindana, (Trial Chamber), May 21, 1999, para. 122 (source).

Nabimana, Barayagwiza and Ngeze, (Appeals Chamber), November 28, 2007, para. 916:
“According to the [ICTY’s] Kunarac et al. Trial Judgement, an attack ‘can be described as
a course of conduct involving the commission of acts of violence.”

Nzabirinda, (Trial Chamber), February 23, 2007, para. 21: “‘[A]ttack’ has been defined as
‘an unlawful act, event, or series of events of the kind listed in Article 3 (a) through (i) of
the Statute.” See also Seromba, (Trial Chamber), December 13, 2006, para. 355 (similar);

5 Early cases require that the act “be inhumane in nature and character, causing great suffering, or serious
injury to body or to mental or physical health.” See Akayesu, (Trial Chamber), September 2, 1998, para. 578;
Rutaganda, (Trial Chamber), December 6, 1999, para. 66; Musema, (Trial Chamber), January 27, 2000, para.
201. This requirement does not appear in later cases, with the exception of the Appeals Chamber in Semanza.

The Akayesu Trial Chamber, in the quotation in text, also uses the word “act” in places where other
cases use the word “attack.” Indeed, the Akayesu Trial Chamber later contradicts itself by using the (more
accurate) formulation with the word “attack.” See Akayesu, (Trial Chamber), September 2, 1998, para. 595 (“a)
[the underlying act] must be perpetrated as part of a widespread or systematic attack; b) the attack must be
against the civilian population; c) the attack must be launched on discriminatory grounds, namely: national,
ethnic, racial, religious and political grounds”) (emphasis added).
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Muvunyi, (Trial Chamber), September 12, 2000, para. 512 (similar); Bisengimana, (Trial
Chamber), April 13, 2000, para. 42 (same); Mubimana, (Trial Chamber), April 28, 2005,
para. 526 (similar); Gacumbitsi, (Trial Chamber), June 17, 2004, para. 298 (similar);
Kamubanda, (Trial Chamber), January 22, 2004, para. 660 (similar); Kajeljjel, (Ttial
Chamber), December 1, 2003, para. 867 (same as Kamubanda); Akayesn, (Trial Chamber),
September 2, 1998, para. 581 (similar).

(b) not same as armed conflict/ need not require use of armed
force
Nabimana, Barayagwiza and Ngeze, (Appeals Chamber), November 28, 2007, paras. 916-17:
“IT)he Appeals Chamber of [the] ICTY [in Kunarac, . . . added the following:
The concepts of ‘attack’ and ‘armed conflict’ are not identical. Under customary
international law, the attack could precede, outlast, or continue during the armed
conflict, but it need not be a part of it. Also, the attack in the context of a crime
against humanity is not limited to the use of armed force; it encompasses any
mistreatment of the civilian population.”
“This position is reiterated in the [ICTY’s| Kordi¢ and Cerkez Appeal Judgement and was
adopted in a number of ICTY Trial judgements.”

Kamubanda, (Trial Chamber), January 22, 2004, para. 661: “[A]n attack committed on
specific discriminatory grounds need not necessarily require the use of armed force; it
could also involve other forms of inhumane treatment of the civilian population.” See
also Kajelgjeli, (Trial Chamber), December 1, 2003, para. 868 (same).

Atkayesu, (Trial Chamber), September 2, 1998, para. 581: An attack may . . . be non
violent in nature, like imposing a system of apartheid . . . or exerting pressure on the
population to act in a particular manner.” See also Semanza, (Trial Chamber), May 15,
2003, para. 327 (similar); Musema, (Trial Chamber), January 27, 2000, para. 205 (similar);
Rutaganda, (Trial Chamber), December 6, 1999, para. 70 (similar).

(c) attack distinct from underlying acts
Muvunyi, (Trial Chamber), September 12, 2000, para. 516: “The ‘attack’ is an element
distinct from the acts enumerated in Article 3 of the Statute. There must exist an attack
on a civilian population which is discriminatory and widespread or systematic before the
perpetrator can be found to have committed a crime against humanity.”

(d) random acts or acts committed for personal reasons
excluded
Rayishema and Ruzindana, (Trial Chamber), May 21, 1999, paras. 122-23, n.28: “The
elements of the attack effectively exclude . . . acts carried out for purely personal motives
and those outside of a broader policy or plan.”1¢  “Either of these conditions
[widespread or systematic|] will serve to exclude isolated or random inhumane acts
committed for purely personal reasons.”

16 But see “plan or policy relevant but not required,” Section (I1)(b)(i)(4)(a), this Digest.
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Akayesn, (Trial Chamber), September 2, 1998, paras. 578-79: The act must be
committed as “part of a wide spread [s7] or systematic attack and not just a random act
of violence.”  See also Rutaganda (Trial Chamber), December 6, 1999, para. 67 (“the actus
reus cannot be a random inhumane act, but rather an act committed as part of an
attack”).

2) either “widespread or systematic”
Nabimana, Barayagwiza and Ngeze, (Appeals Chamber), November 28, 2007, para. 920: “It
is well established that the attack must be widespread or systematic. In particular, the
Appeals Chamber has held that the conjunction ‘e’ in the French version of Article 3 of
the Statute is a translation error.” (emphasis in original) See also Kamubanda, (Trial
Chamber), January 22, 2004, paras. 662-63 (similar); Kajelijeli, (Ttrial Chamber), December
1, 2003, paras. 869-70 (same as Kamuhanda).
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